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U.S. Customs Service 


Treasury Decisions 


(T.D. 78-202 through 78-211) 
Customs Service Decisions 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C., June 22, 1978 


The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or 
importance to warrant publication in the Customs Bulletin. 


Donatp W. Lewis 
for Assistant Commissioner 
Regulations and Rulings 


(T.D. 78-202) 


Classification. Finished linen piece goods produced from loomstate 
piece goods; substantial transformation 


DATE: Nov. 18, 1777 
FILE: CLA-2:R:CV:MC 
052236 LCS 
TO: Area Director of Customs 


New York Seaport 

New York, New York 10048 
FROM: Director, Classification and Value Division 
SUBJECT: Request for Internal Advice, No. 88/77 

This is in response to your memorandum (CLA-2-03, S:C:D5- 
NK-148) dated May 31, 1977, forwarding a request for internal 
advice submitted on behalf of the importer, regarding the applicability 
of either the reduced column 1 or statutory column 2 rate of duty to 
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merchandise properly classifiable under the provision for other woven 
fabrics of vegetable fibers (except cotton), weighing over 4 ounces 
per square yard, other than of jute, in item 335.95, Tariff Schedules of 
the United States (TSUS). 

The merchandise in question is linen piece goods which were 
manufactured in Czechoslovakia, shipped to Belgium or the Federal 
Republic of Germany (West Germany) for printing and finishing 
and exported to the United States. This merchandise was entered at 
New York Seaport (Entry No. 104921) on October 5, 1976, under 
the above-cited provision at the reduced column 1 rate of duty of 5 
percent ad valorem as products of Belgium or West Germany. Sub- 
sequently, the importer was notified that the merchandise was con- 
sidered to be a product of Czechoslovakia and, pursuant to General 
Headnote 3(e), TSUS, was properly dutiable at the statutory column 
2 rate of duty of 40 percent ad valorem. 

It is the importer’s position that the printing and finishing processes 
accomplished in Belgium or West Germany constitute a ‘substantial 
transformation” of the subject merchandise from unfinished linen 
eray (greige) goods to completely finished printed linen piece goods, 
rendering the imported merchandise a product of the country in 
which the “substantial transformation” occurred and, thereby, under 
the particular facts of this importation, subject to the reduced column 
1 rate of duty. Alternatively, the importer believes that, if, in fact, 
the processing accomplished in Belgium or West Germany is deter- 
mined not to constitute a ‘substantial transformation” resulting in 
the application of the reduced column 1 rate of duty, there is an 
established and uniform practice to apply the reduced column 1 rates 
of duty to such merchandise based on previous importations over an 
extended period of time at New York, and persumably, at other ports. 

Your memorandum sets forth the position that the printing and 
finishing of this particular merchandise does not constitute a “sub- 
stantial transformation” qualifying the merchandise for entry at the 
reduced column 1 rate of duty. This position is based on your belief, 
supported by an informal evaluation by the Customs Laboratory, 
that the linen fabric exported from Czechoslovakia is not in a greige 
(gray) goods or loomstate condition as stated by the importer. Based 
upon information received from the Czechoslovakian manufacturer 
of the fabric to the effect that, prior to exportation to Belgium or 
West Germany for printing and finishing, the fabric is washed, 
cleaned, and dried, it is your stated opinion that the merchandise has 
been advanced beyond greige goods or loomstate condition and that 
the accomplishment of such processes precludes a finding that the 
fabric is ‘substantially transformed” in either of the countries where 
the printing and finishing processes are accomplished. In arriving 
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at this determination, reliance was placed on a Headquarters decision 
(CLA-2:R:CV:MS, 029021 M) dated June 23, 1976, which held that 
the dyeing and finishing in Italy of silk fabric in the greige produced 
in the Peoples Republic of China did not constitute a manufacturing 
process resulting in a ‘‘substantial transformation” of the fabric there 
in question and that the country of origin for Customs purposes re- 
lating to the applicable rate of duty remained the Peoples Republic 
of China. 

In your memorandum of (S:C:D5-MTN-198) dated August 3, 
1976, which has, to date, not been replied to by Headquarters, you 
informed us that “. . . it has been the practice at this port for a 
number of years to consider the dyeing or bleaching of greige goods to 
be a ‘substantial transformation’ changing the country of origin . . 
[and that] numerous C.F.’s 6431 received from other ports . . . [indi- 
cate] that this practice has been in effect countrywide.’”’ Additionally, 
your memorandum pointed out that the above-cited Headquarters 
ruling of June 23, 1976, conflicted with prior Headquarters rulings 
and judicial decisions, as well as the noted practice, and, accordingly, 
requested clarification of that ruling. 

With regard to Headquarters ruling CLA-2:RCV:MS, 029021 M, 
dated June 23, 1976, pursuant to this request for Internal Advice 
and your memorandum (S:C:D5-MTN-198) of August 3, 1976, our 
review of prior Headquarters rulings and judicial precedents, in 
conjunction with the applicable statutory enactments and Customs 
Regulations, leads us to the conclusion that the subject Headquarters 
ruling is in error. Accordingly, Headquarters ruling (CLA-2:R:CV:MS, 
029021 M) of June 23, 1976, is hereby revoked and, since that ruling 
was issued in further response to a request for reconsideration of a 
previous ruling concerning the same merchandise, the original Head- 
quarters ruling, having the same file designation and control number, 
dated May 23, 1973, and referenced in the Headquarters response of 
June 23, 1976, is also hereby revoked. Appendix I to this memorandum 
sets forth a listing of those prior Headquarters ruling letters and 
judicial precedents relied on in reaching this conclusion. In addition 
to its relationship to the issue presented by this request for Internal 
Advice, this memorandum constitutes Headquarters’ response to your 
request for clarification set forth in your memorandum (S:C:D5- 
MTN-198) of August 3, 1976. 

However, the recision of the above-cited Headquarters rulings 
does not completely resolve the issue insofar as the instant merchan- 
dise is concerned, since there is a conflict regarding whether, in its 
condition as exported from Czechoslovakia, the merchandise at issue 
is ‘in the greige” or in “loomstate” condition and whether, for tariff 
classification purposes regarding country of origin, exportation from 
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Czechoslovakia to Belgium or West Germany for printing and finishing 
in either of these states (greige or loomstate) is a condition precedent 
to a determination that, as finally imported into the United States 
from Belgium or West Germany, the printed and finished merchandise 
is a product of the country in which such processes were accomplished 
and therefore, under the instant fact situation, entitled to the reduced 
column 1 rate of duty. 

It is your position, based on information received from the Czecho- 
slovakian manufacturer and on an informal opinion from the Customs 
Laboratory, that the condition of the merchandise as exported from 
Czechoslovakia is neither “in the greige”’ or “loomstate.’’ In this 
respect, apparently pursuant to your request for information, the 
Czechoslovakian manufacturer indicated that the filling yarns used in 
the construction of the fabric are “half-bleached”’ and that, prior to 
exportation from Czechoslovakia, the fabric is “‘cleaned, washed, and 
dried.” 

With respect to the instant merchandise, but also generally appli- 
cable to the aspect of whether a particular fabric is either in “loom- 
state” or “greige goods condition,” the cleaning by washing and 
drying of the fabric after its removal from the loom (or other machine 
upon which it is constructed) intended merely to place the fabric in a 
clean state for shipment, does not constitute a manufacturing process 
advancing the fabric (in the instant case) beyond the “loomstate 
condition,” or (in other situations, where applicable) beyond the 
“oreige goods condition.” United States v. Sheldon & Co., 2 Ct. Cust 
Appls. 485, T.D. 32245 (1912); Cone & Co. (Inc.) v. United States, 
14 Ct. Cust. Appls. .133, T.D. 41672 (1926); Quong Lee & Co. v. 
United States, 20 CCPA 192, T.D. 45981 (1932): United States v. 
United States Rubber Co., 31 CCPA 174, C.A.D. 269 (1944); George 
Beurhaus Co. et al. v. United States, 32 Cust. Ct. 269, C.D. 1612 
(1954). Furthermore, Headquarters does not consider the use of 
half-bleached filling yarns in the weaving of this fabric to preclude 
its being properly described as in “loomstate” condition, although 
“in the greige’’ or ‘in greige condition” would be improper. 

Therefore, the linen fabric at issue was, when exported from Czecho- 
slovakia and received in either Belgium or West Germany, in “‘loom- 
state condition.” 

However, in view of your position regarding the extent and appli- 
cation of the practice involved, Headquarters does not consider this 
determination that the fabric exported from Czechoslovakia was ‘‘in 
loomstate condition” to be necessarily finally dispositive of the issue 
presented by this request for Internal Advice. 

The controlling issue to be determined with regard to the instant 
merchandise is whether the processing accomplished in Belgium or 
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West Germany constitutes such an advance in condition resulting 
in a new and different article having a distinctive name, character, 
or use so as to warrant a determination that for tariff purposes regard- 
ing the applicable rate of duty the merchandise exported from Belgium 
or West Germany to the United States is a product of the country 
in which the printing and finishing processes were accomplished. 
Unfortunately, the term ‘substantial transformation” has ap- 
parently become standard terminology to describe the result required 
of a manufacturing process or processes accomplished in one country 
on merchandise originally the product of another country in order to 
convert the merchandise to a product of the country in which the 
further manufacturing took place. The term ‘‘substantial transforma- 
tion” appears in Section 134.1(b), Customs Regulations (19 CFR 
34.1(b)), as part of the definition of ‘‘country of origin.’’ However, 
this provision and the terms used therein apply to the marking of 
country of origin on imported merchandise pursuant to 19 U.S.C. 
1304 and, therefore, the term “substantial transformation” has no 
direct applicability to the determination required pursuant to General 
Headnote 3(e), TSUS, which provides, in pertinent part: 
. . . the rates of duty shown in column numbered 2 shall apply 
to products, whether importea directly or indirectly, of the following 


countries and areas pursuant to section 401 of the Tariff Classifi- 
cation Act of 1962, to section 231 or 257(e)(2) of the Trade Ex- 


pansion Act of 1962, or to action taken by the President thereunder: 
[emphasis supplied] 


* * 
Czechoslovakia 
* ok * * ws Bo * 


The above-emphasized language, “. . . whether imported directly or 
indirectly . ..,”’ is based upon the President’s Proclamation of 
August 1, 1951, implementing sections 5 and 11 of the Trade Agree- 
ments Extension Act of 1951 wherein reduced rates of duty established 
pursuant to trade agreements were ‘‘. . . suspended with respect to 
imports from such nations and areas referred to in section 5... 
[and] specified in any notification pursuant to this part of this procla- 
mation given by the President to the Secretary of the Treasury, 
and published in the Federal Register, . . . [provided that] the 
term ‘imports from such nations and areas’ shall mean articles 
imported directly or indirectly into the United States from nations 
or areas specified in an effective notification, but shall not in any 
case include articles the growth, produce, or manufacture of any other 
nation or area.” (T.D. 52788). Subsequently, on October 2, 1951, 
the President provided to the Secretary of the Treasury notification 
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of the suspension of trade agreement rates of duty applicable to 
articles the growth, produce, or manufacture of Czechoslovakia 
(T.D. 52837). 

Thus, this issue is to be determined not on the question of whether 
the ‘“loomstate” linen piece goods underwent a “substantial trans- 
formation” in either Belgium or West Germany, but rather whether 
the printing and finishing operations accomplished in these countries 
result in a new and different article possessing a distinctive name, 
character, or use substantially different from that which it possessed 
before printing and finishing. Anheuser-Busch v. United States, 207 
U.S. 556 (1970). 

Considering the previous Headquarters rulings which your memo- 
randum indicates resulted in the established and uniformed practice 
that the finishing and dyeing of greige goods or loomstate condition 
merchandise constituted a “substantial transformation,” together 
with those rulings involving the applicability of item 806.20, TSUS, 
and Section 134.1(b), Customs Regulations, we believe that the 
processing accomplished in both Belgium and West Germany on the 
loomstate linen piece goods manufactured in Czechoslovakia consti- 
tutes a manufacturing process of sufficient magnitude to result in the 
creation of a new and different article with a distinctive name, charac- 
ter, and use (i.e., finished and printed linen piece goods for use as 
drapery goods, bedspreads, napkins, table cloths, handbags, dress 
goods, etc.) which is substantially different from that possessed before 
such manufacturing processes were accomplished (7.e., loomstate 
linen piece goods) and, therefore, are products of either Belgium or 
West Germany for tariff purposes and entitled to the reduced column 
1 rate of duty applicable thereto. 

Further, especially considering the recission of the Headquarters 
Ruling (CLA-2:R:CV:MS, 029021 M, June 23, 1976) contrary to 
this result, we believe that your statement of the established and uni- 
form practice as set forth in your memorandum may have been too 
narrowly construed. The precedents cited herein and included in the 
Appendix suggest that the practice is probably broader and that any 
operation determined to constitute a manufacturing process, as op- 
posed to mere ordinary processing or alteration, which results in a 
new and different article with a distinctive name, character, or use 
significantly different from the merchandise subjected thereto would 
result in a change of country of origin for purposes of General Head- 
note 3(e), TSUS. Accordingly, there appears to be no requirement that 
fabrics be in the greige or in loomstate condition as a condition prece- 
dent to a determination that particular processing results in a change 
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in country of origin. However, each situation must be determined on a 
case-by-case basis and cases involving ‘substantial transformation” 
for other purposes under the tariff laws (e.g., marking, drawback, or 
Schedule 8, Part 1, Subpart B, TSUS) are valuable only as extrinsic 
aids in making such determinations. 

Based on the foregoing, a better statement of the practice might 
be that, as a general rule, the dyeing or significant printing of piece 
goods, whether in the greige or in loomstate condition or finished, if 
sufficient to meet the criteria set forth in the Anheuser-Busch case, 
constitutes a manufacturing process resulting in a change of country 
of origin for General Headnotes 3(e) and 3(f), TSUS, purposes. 

In this respect, the decisions reached in Amity Fabrics Co., Inc. v. 
United States, 43 Cust. Ct. 64, C.D. 2104 (1959) and T.D. 70-76(1) 
are particularly noted. In Amity, the redyeing of piece goods effecting 
only a chage in color was distinguished from the dyeing of piece goods, 
the former being held to constitute merely an alteration within the 
ambit of paragraph 615(g)(1), Tariff Act of 1930 (19 U.S.C. 1615(g) 
(1)), the predecessor of item 806.20, TSUS. T.D. 70-76(1)), citing 
Amity, set forth Headquarters determination that the printing abroad 
of bleached muslin and percale sheeting piece goods of United States 
manufacture was a mere alteration and not a manufacturing process 
and that, upon their return to the United States, the printed piece 
goods were entitled to treatment pursuant to item 806.20, TSUS. 

These two rulings do not constitute exceptions to the general rule 
enunciated above; rather, they support it since the determinative 
factor in both is that, in neither case, did the processing involved 
(redyeing or printing) result in a new and different article with a dis- 
tinctive name, character, or use significantly different from that in- 
herent to the merchandise before such processing. 

Regardless of whether the suggested statement of the extent of the 
practice is adopted (and we invite your comments in regard thereto), 
the merchandise herein at issue, having been determined to be in loom- 
state condition as exported from Czechoslovakia, is considered to be a 
manufacture of Belgium or West Germany by virtue of the printing 
and finishing processes accomplished therein and are properly dutiable 
at the reduced column 1 rate of duty of 5 percent ad valorem pertaining 
to item 335.95, TSUS. 

(Signed) Irvine W. Smiru, JR. 
for SALVATORE EK. CARAMAGO 
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APPENDIX I 


A. Headquarters ruling letters involving country of origin for purposes of General 
Headnote 3(e) and (f), TSUS: 
C.I.E. 1799/63, 9/5/68, CD 472.731 K, 8/13/63 
T.D. 56490(1), TC 417.60, 4/26/65 
TC 511.4 B, 5/10/66 
TC 817.3 0, 5/23/66 
TC 511.4 B, 6/2/66 
AAS 338 K, 6/20/68 
MCS 474.21 WL, 014408, 8/31/77 
MCS 474.622 PR, 014095, 9/15/71 
MCB 474.41 PR, 016479, 1/14/72 
MCB 363.2 SO, 018657, 3/20/72 
MCB 474.22 PR, 019050, 4/13/72 
MCB 471.231 PR, 020727, 7/31/72 
ORR 72-0274, 8/22/72, MCB 474.511 SO, 6/23/72 
MFG 426.89 WR, 023977, 12/19/72 
PRD 73-9, 2/28/73 
CLA-2:R:CV:MC PR, 471.2, 029986, 10/10/73 
CLA-2:R:CV:MC PR, 471.212, 020037, 10/10/73 
:CV:MC PR, 490, 031915, 1/20/74 
:CV:MC AB, 74-037599, 1/28/75 
:-CV:MC, 038160 AB, 1/29/75 
:CV:MC 74-037330 AB, 1/29/75 
:-CV:MC, 038596 AB, 2/14/75 
:CV:MC, 037988 sl, 3/21/75 
:CV:MC, 038830 AB, 5/14/75 
:CV:MC, 039740 PR, 6/23/75 
:CV:MC, 037907 RS, 10/2/75 
:-CV:MC, 041645, 10/9/75 
a. , CLA-2:R:CV:MC, 040448 PR, 12/3/75 
CLA-2:R:CV:MC, 042472 s, 12/30/75 
I.A. 331/76, CLA-2:R:CV:MC, 042819 PR, 1/12/76 
I.A. 24/77, CLA-2:R:CV:MC, 049912 FF, 4/1/77 
B. Headquarters ruling letters involving: (a) “repairs or alterations’? v. manu- 
facturing processes beyond the scope of that term for purposes of Schedule 
8, Part 1, Subpart B, TSUS; (b) marking; or (c) drawback: 
(1) Item 806.20, TSUS: 
DB 511.4, 4/27/49 
DB 511.4, 8/9/55 
DB 511.4, 3/14/56 
DB 511.4, 1/8/59 
DB 511.01, 1/16/59 
DB 511.01, 1/23/59 
T.D. 549541 (1), 9/28/59 
DB 511.4 1, 6/16/61 
DB 511.4 1, 6/26/61 
DB 511.4 1, 8/14/61 
DB 511.4, 3/23/62 
DB 511.4 1, 5/10/63 
C.I.E. 669/62, 6/29/62, TC 511.4 M, 5/22/62 
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B. Headquarters ruling letters involving: (a) “repairs or alterations” v. manu- 
facturing processes beyond the scope of that term for purposes of Schedule 
8, Part 1, Subpart B, TSUS; (b) marking; or (c) drawback:—Continued 

DB 511.4 O, 9/13/62 
DB 511.4 O, 9/14/62 
DB 511.5 C, 10/16/63 
C.I.E. 179/64, 1/31/64, DB 731.1 i, 1/9/64 
CD 511.4 W, 4/28/64 
DB 511.4 1, 10/19/64 
C.I.E. 2232/64, 12/24/64, T.D. 56320(22), TC 511.4 1, 9/18/64 
TC 511.4 i, 7/12/65 
T.D. 56462(2), 8/5/65, TC 474.511 B, 4/21/65 
C.1.E. 1896/65, 11/12/65, TC 511.1 i, 9/10/65 
C.1.E. 2271/66, 12/20/65, CD 511.4 P, 11/24/65 
TC 511.3 B, 5/24/66 
C.L.E. 1671/66, 6/29/66, T.D. 66-99(31), TC 511.4 AL, 4/20/66 
SP 443.5 I, 8/18/66 
SP 511.4 L, 9/12/66 
SP 511.4 L, 10/31/66 
C.LE. 2403/66, 12/27/66, SP 511.4 L, 11/28/66 
SP 474.733 F, 3/20/67 
SP 511.4 L, 7/18/67 
SP 511.4 F, 9/1/67 
SP 511.4 L, 10/31/67 
SP 511.4 I, 12/19/68 
T.D. 70-76, 3/26/70, MFG 511.4 I, 11/20/69 
SP 511.1 I, 2/12/70 
SP 511.4 F, 2/19/70 
CLA-2:R:CV:S M, 034272, 6/11/74 
CLA-2:R:CV:S M, 74-037514, 12/13/74 
CLA-2:R:CV:S, 039311 M, 4/11/75 
CLA-2:R:CV:S, 039886 EM, 5/22/75 
ORR 75-0151, 5/10/76, I.A. 152, CLA-2:R:CV:S M, 041244, 8/4/75 
CLA-2:R:CV:MS, 046407 M, 9/9/76 
C. Court decisions 
Hartranfi v. Wiegmann, 121 U.S. 609 (1887) 
G.A. 1252; Synop. No. 12568 (1892) 
G.A. 1852; Synop. No. 12703 (1892) 
G.A. 1639; Synop. No. 13218 (1892) 
G.A. 6464; T.D. 27670 (1906) 
Anheuser-Busch Brewing Assoc. v. United States, 207 U.S. 556 (1908) 
United States v. Castle, et al., 5 C.C.P.A. 36, T.D. 34554 (1914) 
Lewis & Conger v. United States, 30 Trea. Dec. 1154, Abs. 39919 (1916) 
United States v. Sheldon & Co., 53 Trea. Dec. 34, T.D. 42541 (1928) 
Loblaw Groceterias, Inc. v. United States, 22 C.C.P.A. 497, T.D. 47481 (1934) 
United States v. American Textile Engineering Inc., 26 C.C.P.A. 48, T.D, 
49497 (1938) 
Gilbert W. Green v. United States, 13 Cust. Ct. 273, Abs. 49676 (1944) 
United States v. Samuel Dunkle & Co., Inc., 33 C.C.P.A. 60, C.A.D. 317 
(1945) 
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C. Court Decisions—Continued 

United States v. International Paint Co., Inc., 35 C.C.P.A. 87, C.A.D. 376 
(1948) 

G.L. Ramsey, a/c The Juvenile Mfg. Co., Inc. v. United States, 26 Cust. Ct. 
603, R.D. 7978 (1951) 

Wilbur G. Hallauer v. United States, 40 C.C.P.A. 197, C.A.D. 518 (1953) 

Camera Speciality Co., Inc. v. United States, 34 Cust. Ct. 27, C.D. 1672 
(1955) 

Chemo Puro Mfg. Corp. v. United Siates, 34 Cust. Ct. 8, C.D. 1668 (1955) 

F.W. Meyers & Co., Inc. v. United States, 36 Cust. Ct. 5, C.D. 1745 (1955) 

Winthrop-Sterns, Inc. v. United States, 38 Cust. Ct. 1, C.D. 1835 (1956) 

John J. Coats Co., et al. v. United States, 44 C.C.P.A. 97, C.A.D. 643 (1957) 

H. Muehlstein & Co., Inc., F.L. Kraemer & Co. v. United States, 44 C.C.P.A. 
107, C.A.D. 645 (1957) 

Chas H. Demarest, Inc. v. United States, 44 C.C.P.A. 133, C.A.D. 650 (1957) 

United States v. Hercules Antiques, 44 C.C.P.A. 209, C.A.D. 662 (1957) 

Couture Fabrics, Lid., v. United States, 41 Cust. Ct. 369, Abs, 62354 (1958) 

Amity Fabrics Co., Inc. v. United States, 43 Cust. Ct. 64, C.D. 2104 (1959) 

C.J. Tower & Sons v. United States, 46 Cust. Ct. 422, Abs. 65455 (1961) 

C. Tennant Sons & Co. v. United States, 65 Cust. Ct. 445, C.D. 4120 (1970) 

C.T. Takahashi & Co. v. United States, 74 Cust. Ct. 38, C.D. 4583 (1975) 


(T.D. 78-203) 


Classification: Component material of chief value in luggage 


DATE: Nov. 18, 1977 
FILE: CLA-2:R:CV:MC 
052196 PR 
: Area Director of Customs 
New York Seaport 
New York, New York 10048 
From: Director, Classification and Value Division 


Subject: Internal Advice Request No. 86/77, concerning the de- 
termination of the component material of chief value in 
luggage 

The subject Internal Advice Request was initiated on behalf of 

(names). It concerns the tariff classification of luggage. We have been 

asked to determine if the merchandise is classifiable under the provision 

for luggage, whether or not ornamented, not wholly or in part of 
braid, of vegetable fibers other than cotton, in item 706.23, Tariff 

Schedules of the United States (TSUS), or under a similar provision 

for luggage of textile fibers other than vegetable fibers, in item 706.24, 

TSUS. 

As we understand it, the various size pieces of luggage have exterior 
surfaces of woven fabrics that have been coated or filled, or laminated, 
on their inner (nonvisible) surfaces with rubber or plastics material. 





CUSTOMS 11 


This woven fabric is, in most instances, made up of rayon and either 
ramie or linen fibers. The rayon fibers are normally in the warp yarns 
while the ramie or linen fibers are usually in the filling yarns. The 
filling yarns may also contain some rayon fibers, and, on occassion, 
the rayon warp yarns are blended with cotton fibers. 

From pictures of the luggage that have been submitted, it appears 
that there are ‘‘Gucci”’ stripes of woven fabric on the exterior of the 
luggage. These stripes are apparently present for purely decorative 
purposes and are stated to be wholly of rayon. It appears that in 
addition to the textile exteriors, the luggage also has other components 
such as zippers, wooden handles, and small exterior pieces of plastic. 
However, based on the figures presented, only the textile portions 
appear to merit consideration in determining the component material 
of chief value in the merchandise. 

It is our understanding that the manufacturer of the luggage in 
Taiwan purchases the fabric already woven and dyed. Several lab- 
oratory reports have been submitted concerning the composition of 
this fabric. Generally, the reports indicate that the fabric is approxi- 
mately 60 percent rayon and 40 percent vegetable fibers by weight. 

In order to determine the component material of chief value of 
merchandise, it is first necessary to determine what costs should be 
considered and how those costs should be allocated to the various 
components. 

It is a cardinal rule of Customs law that the component material 
of chief value is ordinarily determined by ascertaining the cost of 
the separate parts or component materials to the manufacturer at 
the time they are in such condition that nothing remains to be done 
to them except to combine them to make the completed articles. At 
that stage, their condition generally will be their condition as found 
in the article. N. Erlanger Blungart Co. Inc. v. United States, 62 Cust. 
Ct. 110, C.D. 3691 (1969), aff’d 57 CCPA 127, C.A.D. 991 (1970); 
Seeberger v. Hardy, 150 U.S. 420 (1893). 

In this regard, various cost breakdowns were submitted. In each 
instance, the breakdowns are divided into four sections. Those sections 
are labeled (1) Preparation of fiber for spinning, (2) Spinning, (3) 
Weaving, and (4) Finishing. Each section is further broken down into 
various costs that make up that portion of the processing. In each of 
the first three sections, it is claimed that there is a certain amount of 
loss of fibers during the processing. The values of the lost fibers are 
then added to the costs of obtaining the final fabrics. We believe that 
such a method of computation results in an inaccurate determination 
involving the component material of chief value in merchandise. 

In C. R. Bard Inc. v. United States, 2 Cust. Ct. 244, C.D. 134 (1939), 
it was stated that in ascertaining the component material of chief 
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value in merchandise, the proper value of the separate parts of the 
article shall be the actual costs to the manufacturer. Only their true 
value was considered. We believe that adding the value of waste 
materials incurred during the manufacturing process to the cost of 
the ultimate products constitutes a bookkeeping fiction which does 
not reflect the actual or real cost to the manufacturer. 

By way of example, assume that a manufacturer purchases four 
vards of fabric for $8 and then incurs $2 in labor costs in order to 
bring that fabric to its condition as found in the completed article. 
During the processing, 1 yard of fabric becomes nonrecoverable waste. 
The actual, or real, cost of the fabric to the manufacturer is $10 (the 
cost of the fabric plus the cost of processing that fabric) and not $12 
(the cost of the fabric plus processing plus the value of 1 yard of 
fabric lost during processing). The latter method of computing costs 
would result in a double allowance for waste, that is, (1) the original 
cost of $8 for materials would be accepted as the cost of materials 
although only $6 dollars in value of materials (3 yards) actually 
appears in the product, plus (2) the same loss of $2 in materials would 
be added to the original cost of $8, there resulting in a fictitious cost 
of $10 for materials. Accordingly, in determining the component 
material of chief value in merchandise, we will not allow the value 
of waste material to be added to the cost of the components used in 
the manufacture of the product. 

As stated above, it is the cost of the components to the manufac- 
turer that must be considered in determining the component material 
of chief value. The case of Turner & Oo. v. United States, 12 Ct. 
Cust. Appls. 48, T.D. 39997 (1924), involved the classification of 
thermos bottles manufactured in Germany. The bottles consisted of 
metal containers and glass bottles. The manufacturer did not fabricate 
the metal containers but purchased them in their finished state ready 
for use from other manufacturers. The glass bottles, however, were 
entirely fabricated by the manufacturer of the thermos bottles. The 
Court ruled that in determining the component material of chief 
value in the bottles, the proper method would be to compare the 
aggregate cost of the finished glass bottle as fabricated by the manu- 
facturer of the thermos bottles with the price which that manufacturer 
paid for the already fabricated metal containers. 

Bureau of Customs Circular Letter No. 2121, dated September 9, 
1940, concerns the tariff classification of products made from purchased 
components that contained various ingredients. It illustrated the classi- 
fication of a finished article which was composed of glass and nickel 
plated brass, the brass being composed of copper and zinc. In that 
ruling it was stated, “If the one who assembles the metal and glass 
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parts has purchased the metal part from another manufacturer before 
or after it was plated, the profit and expenses of such other manu- 
facturer are attributable to the metal components of that part as 
purchased by the one who assembles the article imported into this 
country. Costs and charges subsequent to the cost of the raw materials 
are to be distributed on the basis of the relative quantities of the 
metals of the finished part.” 

BCL 2121 has not, to our knowledge, been either revoked or modi- 
fied. We interpret that ruling as requiring that where an article is 
made up of two or more components, one of which contains two or 
more component materials and was purchased from another manu- 
facturer, the calculations involved with determining the component 
material in chief value of the imported article must include the appor- 
tioned costs of production of the first manufacturer together with the 
apportioning of that manufacturer’s other expenses and profits. 

We see no conflict between the holding in Turner and BCL 2121. 
Turner involved a component that consisted of one material and, 
therefore, all the prior manufacturers’ costs were attributable to that 
one material. That was not the situation in BCL 2121. In accordance 
with BCL 2121, the purchase price to the ultimate manufacturer of 
a component containing 2 or more ingredients (materials) is the cost 
of that component to the manufacturer. Since the value of more than 
one ingredient or material is included in that cost, the cost must be 
apportioned among the various materials in that component. 

The inquirer contends that in allocating the cost of weaving to the 
components of the fabric, the allocation should not be made on the 
basis of the relative weights of those components in the fabric because 
the presence of the linen fibers in the fabric increases the cost of 
weaving that fabric. In support of this contention, a letter was sub- 
mitted by the inquirer containing information that, to the writer’s 
understanding, a great deal more fabric can be woven per day on a 
loom if that fabric is wholly rayon than if the fabric contains both 
rayon and linen. 

This contention by the inquirer is apparently based on the state- 
ment in Erlanger Blumgart that the costs incurred after two materials 
have been united should be apportioned according to their relative 
quantities in the absence of any specific showing to the contrary. In 
the instant situation, we do not believe that there has been a specific 
showing that the cost of weaving should be apportioned on anything 
other than a weight basis. In the submitted letter there is no definitive 
statement of fact nor are there specific production figures upon which 
we could rely. More importantly, it does not seem logical, nor do we 
know any authority which would allow us to apportion costs of proc- 
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essing to materials on other than a weight basis where that processing 
equally affects the various quantitites of materials involved in the 
processing. 

This is not the same situation as resist dyeing piece goods so that 
only one set of yarns takes on a new color while the other set retains 
its original color. Under those facts, the cost of dyeing would probably 
be attributable to the yarns undergoing a color change. Here, since 
weaving affects both the rayon fibers and the linen fibers equally, it 
is proper to apportion the cost of weaving according to the quantities 
of the fibers in the resultant fabric. 

We note that Headnote 3(c), Schedule 3, TSUS, provides that 
certain forms of ornamentation will be disregarded in determining the 
component material of chief value in a fabric or other article. Not 
included within the types of ornamentation to be disregarded is 
“textile fabric.” Since the ‘‘Gucci’’ stripes are wholly of rayon fabric, 
the value of those stripes should be included in any cost breakdown 
of the merchandise. We have been unable to determine whether the 
cost breakdowns include such values. 

We are leaving for your computation, in accordance with the above 
stated principles, the determination of the component material of 
chief value in the luggage here involved. A copy of this memorandum 
may be furnished to the inquirer. 

(Signed) Invinc W. Situ, Jr. 
for SALVATORE E. CaRAMAGNO 


(T.D. 78-204) 


Classification: Component material of chief value of handbag 


DATE: Nov. 18, 1977 
FILE: CLA-2:R:CV:MC 
049911 PR 


TO: Area Director of Customs 
New York Seaport 
New York, New York 10048 


FROM: Director, Classification and Value Division 
SUBJECT: Request for Internal Advice No. 23/77, concerning the 
tariff classification of handbags 


The subject internal advice request was initiated by (names). The 
information submitted to Headquarters is not very complete. It 
appears that the merchandise which is the subject of this internal 
advice request was probably entered under the provision for luggage 
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and handbags, of textile materials, whether or not ornamented, not 
wholly or in part of braid, of vegetable fibers other than cotton, in 
item 706.23, Tariff Schedules of the United States (TSUS). Classifi- 
cation by Customs authorities has been proposed under a similar 
provision for luggage and handbags not in chief value of vegetable 
fibers, in item 706.24, TSUS. 

The issue that we have been asked to determine is whether the 
merchandise is in chief value of vegetable fibers or in chief value of 
man-made fibers. Since a value breakdown of the various components 
making up the merchandise has not been submitted to us, we are 
unable to determine the component material of chief value. However, 
we will comment on some of the areas that seem to be in issue and if, 
after reviewing our comments, you are still unable to determine the 
component material of chief value, you should resubmit the matter 
to Headquarters with a complete breakdown of the component costs. 

It appears that the fabric portion of the merchandise is usually 
composed of a blend of ramie and rayon fibers and occasionally made 
with warp yarns of both ramie and rayon and filling yarns of rayon 
and cotton fibers. One side of the fabric is apparently coated or filled, 
or laminated with a nontextile substance which is on the interior of 
the finished article. 

The inquirer has not questioned the proration by weight of any 
costs involved in the spinning and weaving of the fabrics used in 
the merchandise. However, it is contended that any processing of the 
fabric after the yarns have been spun and woven, such as dyeing, 
should be disregarded in determining the component material of 
chief value. It is also contended that since the laminating substance 
is specifically excluded from the determination of the component 
material of chief value by Headnote 4(b), Schedule 3, TSUS, and 
that the locks and other hardware fittings, frameworks, and linings 
are disregarded in determining the component material of chief value 
in accordance with Headnote 3(i), Subpart ID, Schedule 7, TSUS, 
only the fabrics from which the bodies of the handbags are made 
can be considered in calculating the component material of chief 
value. 

It is a well settled principle of Customs law that the value of each 
of the component materials must be taken as of the time each one is 
ready to be united with the other materials in the manufacture of 
the article, that is, at the time when nothing further remains to be 
done to it as material. See Marshall Field & Co. v. United States, 
7 Ct. Cust. Appls. 332, T.D. 36876 (1916); True Fit Waterproof 
Company v. United States, 7 Ct. Cust. Appls. 489, T.D. 37107 (1917); 
and N. Erlanger Blumgart Co., Ine. v. United States, 62 Cust. Ct. 110, 
C.D. 3691 (1969), affirmed 57 CCPA 127, C.A.D. 991 (1970). In 


267-955—78 3 





16 CUSTOMS 


determining the component material of chief value in merchandise, 
the word ‘‘value’”’ means the actual cost of the components to the 
manufacturer of the completed article, C.R. Bard, Inc. v. United States, 
2 Cust. Ct. 244, C.D. 134 (1939). 

The True Fit case concerned essentially the same question as pre- 
sented here, only that case involved two types of garments, one 
made from a cotton fabric cemented to a cotton and wool fabric, and 
the other made from a cotton and silk fabric cemented to a cotton 
and wool fabric. Given those facts, the court stated: 

The waterproof garments are not composed of silk, wool, and 

cotton yarns and rubber, but of cloth and rubber, and from that it 

follows that the value of the silk, wool, or cotton, that is to say, 
their value as yarns plus their proportion of the cost of weaving 
and other expenses incurred in making the cloth and bringing it to 
the condition it had immediately prior to its combination with the 

other materials in order form the goods in question, (at page 336) 

In Erlanger Blumgart, The merchandise involved woven fabrics 
composed of yarns which contained linen, nylon, and wool fibers. 
There the court ruled that the cost of spinning the fibers into yarns 
must be apportioned among the component fibers in order to ascertain 
the value of the materials found in the fabric. No consideration was 
given to apportioning the weaving cost since weaving constituted the 
final assembly or joining of the components into the completed article, 
a woven fabric. Thus, it was the yarns and not the fibers that con- 
stituted the components of the final article. 

The United States v. Meadows, 2 Ct. Cust. Appls. 143, T.D. 31665 
(1911), it was held that the expense of sewing cut pieces of cotton 
cloth together in preparation for uniting them to pieces of formed 
leather to make slippers was a part of the value of the cotton in deter- 
mining the component material of chief value of those slippers. 
The court said, “In each case, however, inquiry will show at what 
stage the component perts have been made ready to be united to form 
the complete whole,” and at that stage its condition will be its condi- 
tion as found in the article. See also J. C. Penney Purchasing Corp. v. 
United States, C.D. 4671 (1976), where the court expressly included in 
its computations to determine the component material of chief value 
in certain garments the costs of cutting the fabrics and leathers com- 
prising those garments. 

Applying the above to the instant merchandise, the components of 
the handbags are their wooden handles, the thread to be used for 
embroidery on those handbags, the plastic change purses to be in- 
corporated within those handbags, metal frames, etc., and the cut 
pieces of fabric which will be stitched together to form the body of 
the handbags. 
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We are not certain of the inquirer’s position in regard to Headnote 
4(b), Schedule 3, and Headnote 3(i), Subpart 1D, Schedule 7. It 
appears that the argument being made is that because of those two 
headnotes there are no component materials in competition with the 
ramie and rayon components, and, therefore, the values of the ramie 
and rayon components should be compared at the fabric stage. Such 
an argument is directly contrary to the holdings of the above cited 
cases (and numerous others not cited) that the component meterial 
of chief value in merchandise is determined when nothing remains to 
be done to the components except putting them together to form the 
completed article. It is when the fabrics are cut and ready to be 
stitched together that they are in the condition as found in the com- 
pleted article. Accordingly, assuming that the fabric comprising the 
handbags has been coated or laminated and dyed while in piece goods 
form, the cost of those processes and of the cutting of the fabric must 
be prorated among all the various component materials concerned, 
including the nontextile coating or laminating materials. 

We understand from your report that the determination of the 
component material of chief value in the subject merchandise was 
made on the basis of the actual costs to the manufacturer. These 
costs were obtained from information supplied by the importer. 
Neither the market value of the components nor values taken from 
manufacturing operations in third countries were used. 

In your report, it was stated that in making the final calculations 
in the determination of the component material of chief value in the 
subject merchandise, an allowance was made for acceptable loss 
factors and the recoverable waste involved. In this regard, it must be 
remembered that in determining the component material of chief 
value in merchandise, it is the actual cost to the manufacturer of the 
imported article which governs that determination and not costs 
incurred by other manufacturers. Seeberger v. Hardy, 150 U.S. 420 
(1893). In Seeberger the Supreme Court stated, ‘““‘While it may be 
true that to a certain extent the Government may be at the mercy 
of the importers’ witnesses in estimating the value of the labor put 
upon the raw material as it goes into the completed article, this 
difficulty cannot be allowed to defeat the plain object of the enact- 
ment.” (at page 423) However, if cost breakdowns are not supplied 
to Customs or if supplied without all the necessary information, then 
we believe it is proper to use other reasonable means in order to 
ascertain the component material of chief value in an article. 

In addition, your attention is directed to our response to Internal 
Advice Request 86/77, our file 052196, copy enclosed, which concerned, 
in part, the propriety of adding the value of nonrecoverable waste to 
the cost of the article. 
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As stated above, without a detailed cost breakdown of the imported 
merchandise, we are unable to determine the tariff classification of 
that merchandise. A copy of this memorandum may be furnished 
to the inquirer. 

(signed) Irvine W. Smrru, JR. 
for SALVATORE E. CaRAMAGNO 


(T.D. 78-205) 
Classification: Vest-type garments 
DATE: Nov. 18, 1977 


FILE: CLA-2:R:CV:MC 
053165 PR 


TO: District Director of Customs 
Los Angeles, California 90731 
FROM: Director, Classification and Value Division 
SUBJECT: Request For Internal Advice No. 101/77, concerning the 
tariff classification of a vest-type garment. 
The subject internal advice request was initiated by (names), and 
concerns the tariff classification of a garment which the importer re- 


fers to as a fashion vest. 

The submitted sample is made of woven denim fabric and is labelled 
to be 100 percent cotton. It is sleeveless with a full front opening 
secured by five metal snap fasteners. It has a V-neck opening, a notched 
collar and lapels, and front yokes. On each side of the front opening 
the front panels have pointed bottoms. The bottom of the back of the 
garment is approximately 2 inches higher than the front. The back has 
an inverted V section cut out from its center bottom area so that the 
bottom portion of the back panel also has two points. The front of the 
garment is constructed with vertical panels of fabric, four on each side 
of the placket, which are stitched together and which extend vertically 
from the yoke seam down to the bottom hem. The garment is approxi- 
mately waist length and is tapered inward from the arm holes to the 
hem. 

The issue involved is whether the above described garment is 
classifiable under the provisions for women’s vests, not ornamented 
and not knit, of cotton, in items 382.27, and 382.30, Tariff Schedules 
of the United States (TSUS) according to its value, or if it is classi- 
fiable under the provision for other women’s wearing apparel, in items 
382.33, TSUS. Since the provisions for vests are more specific, if the 
garment is a vest, then it is classifiable as such. 
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Classification in item 382.33 has been suggested because “a vest 
does not have a collar or lapels.”” Except for having the lapels and 
collar, the submitted sample looks like a vest and has all the attri- 
butes of a vest. In this regard, we note ORR Ruling 564-70 which 
held that an insulated vest with a knit collar was classifiable as a vest. 

We have consulted numerous dictionaries and have determined 
only that a vest is generally a short garment reaching to the waist, 
without sleeves, buttoning down the front, and usually worn under- 
neath another garment. Nothing is said in any of the definitions 
about collars and lapels. 

Accordingly, this office has taken it upon itself to survey various 
clothing stores in the Washington, D.C., area, From this survey it 
was learned that many formal vests have shawl-type collars. One 
store manager of a reputable clothing chain in the area volunteered 
that he was very familiar with vests that have notched collars and 
lapels. He indicated that they originated in England in the 19th 
Century and were just coming back into fashion. He stated that 
several suits would be arriving at his store this Fall with vests that 
have lapels and collars. We also discovered a catalogue from a well 
known San Francisco clothing store with a vest that has the same 
type collar and lapels as the subject merchandise. 


On the basis of the above, we are unable to rule that a garment 
which looks like a vest and is known and sold in the garment trade as 
a vest is not classifiable as a vest. Accordingly, the above described 
garment is classifiable as a woman’s vest, in either item 382.27 or 
item 382.30, depending on its value. 

A copy of this memorandum may be furnished to the inquirer. 


(Signed) SatvatorE E. CaRAMAGNO 


(T.D. 78-206) 
Classification: Drum sprocket assembly used in motor-driven chain saws 


DATE: Nov. 22, 1977 
FILE: CLA-2:R:CV:MA 
054270 JB 
TO: District Director of Customs 
Seattle, Washington 98714 


FROM: Director, Classification and Value Division 


SUBJECT: Classification of Drum Sprocket Assemblies for Chain 
Saws. 
Internal Advice 135-77. 
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The merchandise consists of drum sprocket assemblies used in the 
centrifugal clutch found on motor-driven chain saws. The sprocket 
and drum are one unit and are designed to transfer power from the 
motor to the chain. 

Previous Headquarters’ rulings classified similar assemblies as 
hand-directed or controlled tools and parts thereof, other, under item 
674.70, Tariff Schedules of the United States (TSUS). A request for 
reclassification of drum sprocket assemblies as chain sprockets, 
clutches, universal joints and parts thereof under item 680.54, TSUS, 
has been made by the Port Director of Blaine, Washington. 

This request for reconsideration is based on the results of a survey in 
which five chain saw sales and repair shops in the area of Blaine, 
Washington, stated that the drum sprocket assemblies were con- 
sidered, in the trade, to be part of clutch assemblies. The port director 
takes the position that drum sprocket assemblies, whether manu- 
factured in one piece or joined by assembly, are integral to the clutch 
assembly and are more specifically classifiable under item 680.54, 
TSUS, as parts of clutches. 

It is the view of this office that a change in practice is not warranted. 
Testimony that the chain saw trade regards the drum sprocket assem- 
blies as clutch parts in that trade is not controlling. It must be shown 
that commercial circles in general regard the drum sprocket assem- 
blies as parts of clutches and, in effect that Congress adopted that 
view when it enacted the tariff schedules. To view the situation other- 
wise would invite classification on an industry basis which would lead 
to much confusion. United States v. Acec Electric Corporation, 60 
C.C.P.A. 313, C.A.D. 1091 (1973). 

In United States v. The A. W. Fenton Company, Inc., 49 C.C.P.A. 
45, C.A.D. 794 (1962), a motor and gears, designed for a special 
purpose, were considered to be more than a motor for tariff purposes. 
The drum sprocket assemblies are also designed for a special purpose 
and the sprocket is not subordinate to the clutch cover. The drum 
sprocket assemblies’ addition to the clutch carries the classification 
term “clutches” beyond the accepted definition. Thus the existing 
practice of classification of drum sprocket assemblies as hand-directed 
or controlled tools and parts thereof, other, under item 674.70, TSUS, 
should be continued. 


Artuur P. Scuirriin 
for SALVATORE E. CARAMAGNO 





CUSTOMS 
(T.D. 78-207) 


Classification: Oil and gas separator vessels imported without internal 
parts 
DATE: Dee. 1, 1977 
FILE: CLA-2:R:CV:MA HL 
053618 
TO: District Director of Customs 
Seattle, Washington 98174 


FROM: Director, Classification and Value Division R:CV: 


SUBJECT: Internal Advice Request No. 134-77, concerning the 
tariff status oil and gas separator vessels 


This is in reply to your request for internal advice dated July 14, 
1977, on behalf of an importer, (names) of Houston, Texas, of oil 
and gas separator vessels from Canada. 

An oil and gas separator, consisting basically of separator vessel 
and internal apparatus, is used to separate oil, gas, and water in a 
wellstream directly entering the vessel from the well head via an inlet 
nozzle. Inside the vessel, the wellstream remains in continuous motion 
and passes through various screens and around various deflectors 
and baffles, thus inducing separation of the gas. The gas consists 
largely of methane and the liquid largely of oil and water. (Deleted 
material.) The vessels are approximately 40 feet long, 8 feet wide and 
high, and range in weight from 20 to 40 tons. 

In its condition as imported, the subject merchandise consists of 
separator vessels without internal apparatus. The separator vessel 
contains permanently welded fixtures such as clips, brackets, shelves, 
and gussets inside the vessel. (Deleted material.) While in most cases 
the internal apparatus is shipped with the separator vessel and per- 
manently bolted to the support fixtures on the interior of the vessel, 
the instant importer desired that separate shipments be made so that 
the internal parts and interior surface of the vessel could be coated 
with a baked phenolic coating. Each vessel, however, is specifically 
dedicated for use as an oil and gas separator vessel of a particular 
design with a specific and matched set of internal parts. 

The importer contends that the separator vessel is classifiable under 
the provision for filtering and purifying machinery and apparatus, 
and parts thereof, under item 661.95, Tariff Schedules of the United 
States (TSUS). The basic issue is whether the separator vessels, 
imported separately without internal apparatus, are classifiable 
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under the provision for tanks, vats, and other containers, ordinarily 
installed as fixtures in industrial plants or elsewhere for storage or 
manufacturing use, in item 640.35, TSUS. 

It is clear that the separator vessels in question are not used in 
industrial plants or elsewhere for storage. Rather they are designed 
to be used in oil fields such as the North Slope fields in Alaska. Whether 
the vessels can be considered usable for manufacturing depends upon 
whether the separation which occurs in the vessel is part of a manu- 
facturing process. In Cone & Co., (Ine.) v. United States, 14 Ct. 
Cust. Appls. 133, T.D. 41672 (1926), the court reiterated the principle 
that if processes applied to a material were for no other reason than 
to get the material by itself, the material could not be said to be 
manufactured. The process of extracting impurities, the court stated, 
is not one of manufacture. In American Push Broom & Brush Co. v. 
United States, 25 C.C.P.A. 248, T.D. 49391 (1938), the Cone case was 
reaffirmed. The separator vessel basically accelerates the natural 
process of separation of liquid and gas in the wellstream. This process 
of separation which gets the oil and gas “by themselves” is not a 
manufacturing process. Hence, the subject vessels are precluded from 
classification under item 640.35, TSUS. 

In Headquarters’ letter dated May 7, 1974, file No. 033803 JP, 
copy attached, we held an oil and gas separator to be classifiable under 
the provision for other filtering and purifying machinery or apparatus, 
for liquids or gases, and parts thereof, in item 661.95, TSUS. It is 
upon this ruling that the importer relies. Since item 661.95, TSUS, 
contains a provision for parts of filtermg apparatus, the separator 
vessels in question are also classifiable under item 661.95, TSUS. This 
result follows from the fact that the vessels without internal apparatus 
are nonetheless integral components of oil and gas separators without 
which the separator could not function. United States v. Willoughby 
Camera Stores, Inc., 21 C.C.P.A. 322, T.D. 46851 (1933). 

You should inform the inquirer of this ruling and may provide him 
with a copy. 

Sincerely yours, 

(Signed) ArtHurR P. ScHIFFLIN 
for SALVATORE EK. CARAMAGNO 
Director 

Classification and Value Division 





CUSTOMS 


(T.D. 78-208) 


Classification: Cotton jeans with metal trademark labels on the pockets 


DATE: Dee. 2, 1977 
FILE: CLA-2:R:CV:MC 
053880 PR 


TO: District Director of Customs 
Seattle, Washington 98714 


FROM: Director, Classification and Value Division 


SUBJECT: Internal Advice Request No. 148/77, concerning the 
tariff classification of garments with metal labels 

The subject internal advice request presents the issue of whether 
small metal labels will cause the garments to which they are affixed 
to be classified under the ornamented provisions of the tariff schedules. 
Although your memorandum and the accompanying memorandum 
from New York Seaport make reference to two samples, no samples 
were received by this office. Without the samples, we are unable to 
issue a definitive ruling in regard to the subject merchandise. However, 
we believe that we can answer your internal advice request in general 
terms to enable you to properly classify the subject merchandise. 

The samples are described in the memorandum from New York as 
two cotton jeans, unornamented, with metal trademark labels on the 
rear pockets. Each of the metal labels is apparently rectangular- 
shaped. One label is described as being embossed with the word 
“Brittania” in stylized lettering and measures 1% inches by 3; inch. 
The other trademark label is described as being embossed with the 
initials ““B.N.G.”’ in block letters and measures * inch by % inch. 

Headnote 3, Schedule 3, Tariff Schedules of the United States 
(TSUS), defines the term ‘‘ornamented”’ for tariff purposes. However, 
a feature listed in that headnote will not cause a garment to be classi- 
fied as ornamented unless it is determined that the feature is on the 
garment for the primary purpose of ornamenting, embellishing, 
decorating, or enhancing the appearance of that garment. We have 
previously ruled that nontextile features fall within the terms of 
Headnote 3 only if those features constitute either applique or ‘‘orna- 
ments.” In this regard, we ruled in a letter dated February 11, 1975, 
file 037685, that a rectangular-shaped metal trademark label which 
contained a trademark that had stylized letters constituted ornamenta- 
tion for tariff purposes. 

267-955—78——_4 
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Textile fabric is a feature listed in Headnote 3. This office has issued 
numerous rulings, some of which were referenced or inclosed with 
your request for internal advice, setting forth guidelines to be con- 
sidered in the classification of garments with trademark labels made 
from textile fabric. 

Metal labels as described above have no real functional use and, 
if ornamental, fall within the class of articles covered by the term 
“ornaments” in Headnote 3. Since both textile and metal labels are 
equally within the purview of Headnote 3, we are unaware of any 
authority to distinguish between those two types of labels. Therefore, 
we must apply about the same tests or guidelines to metal labels that 
we do to textile labels. If a metal label contains only plain printed or 
script letters, has no borders, etc., that metal label would probably 
not be considered ornamentation for tariff purposes. However, if 
the metal labels are brightly colored or finished in a manner which it 
appears is intended to catch a person’s attention, then those labels 
are decorative and do constitute ornamentation. 

In specific regard to the 1% inch long metal label, we believe it is 
unnecessary to determine if the size of the label by itself should cause 
that label to constitute ornamentation since the letters on that label 
are described as stylized. Thus, that label would probably cause the 
garment on which it appears to be classified as ornamented. 


If the above information is insufficient to enable you to properly 
classify the subject merchandise, please resubmit the matter directly 
to Headquarters with samples and we will issue a definitive ruling 
based on that exact merchandise. 


(Signed) J. W. O’Neru 
for SatvaTorEe E. CaRAMAGNO 


(T.D. 78-209) 
Classfication: Jointed-shaft sheep shearing machine 


DATE: Dec. 9, 1977 
FILE: CLA-2:R:CV:MA 
054328 HL 


TO: District Director of Customs 
Portland, Oregon 97209 


FROM: Director, Classification and Value Division 
SUBJECT: Internal Advice Request No. 70-77 concerning the tariff 
status of jointed shaft sheep shearing machines and parts 
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thereof and sheep shears with self-contained electric 
motors and parts thereof. 

This is in reply to your request for internal advice dated April 29, 
1977, on behalf of an importer (name) of jointed shaft sheep shearing 
machines and parts thereof from Australia. 

The merchandise in question consists of various parts for a sheep 
shearing machine utilizing an external motor to drive the cutting 
head, as well as the machine itself. The parts include ferrules, knuckle 
joints, and short joints, used in the jointed shaft connecting the motor 
to the cutting head, combs and cutters, and a shaving head. 

In your request for advice, you refer to C.I.E. 504/66 of February 9, 
1970 and Headquarters’ letter dated December 14, 1966, file No. 
TC 434.1c, as contradictory. Since the former ruling concerned sheep 
shears which are driven through a jointed shaft by an external electric 
motor or gasoline engine, and the latter ruling an electric clipper with 
a self-contained motor, we do not agree that they are contradictory. 
Since the sheep shearing machine in question utilizes an external 
motor to drive the cutting head, C.I.E. 504/66 is controlling. In that 
case, we held a jointed shaft sheep shearing machine utilizing an exter- 
nal source of power to be classifiable under the provision for agricultural 
implements not specially provided for in item 666.00, Tariff Schedules 
of the United States (TSUS), and entitled to free entry. 

In the present case, the jointed shaft sheep shearing machine is 
classifiable under the provision for agricultural implements not 
specially provided for, and parts of the foregoing, in item 666.00, 
TSUS, and entitled to free entry. 

Parts of the sheep shearing machine not specially provided for 
elsewhere in the tariff schedules are also classifiable under item 666.00, 
TSUS, and entitled to free entry. Note in this connection Sunbeam 
Corporation v. United States, 53 Cust. Ct. 126, C.D. 2483 (1964), in 
which parts of jointed shaft sheep shearing machines were held to be 
parts of agricultural implements inasmuch as a jointed shaft sheep 
shearing machine is an agricultural implement. 

In accordance with Headquarters’ letter dated December 14, 1966, 
file No. TC 434.1c, sheep shears with self-contained electric motors 
are classifiable under the provision for hair-clippers with self-contained 
electric motors in item 683.40, TSUS. 

Cutting blades and heads for jointed shaft sheep shearing machines 
art classifiable as parts of agricultural implements under item 666.00, 
TSUS, and entitled to free entry. This result follows notwithstanding 
that items 650.83 and 650.85, TSUS, contain provisions for “cutting 
blades and heads for all hair clippers.’”” Based upon the Summaries 
of Trade and Tariff Information, Schedule 6, Volume 10, p. 13, these 
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provisions apply only to cutting blades and heads for hair clippers 
covered in items 650.83, 650.85, 683.40, and 683.50, TSUS. Cutting 
blades and heads imported for use with jointed shaft sheep shearing 
machines are not interchangeable with cutting blades and heads for 
sheep shears with self-contained electric motors and to such extent 
are properly classifiable under item 666.00, TSUS. Cutting blades 
and heads imported separately or as spare parts for sheep shears 
with self-contained electric motors, however, are classifiable under 
the provision for cutting blades and heads for all hair clippers in 
item 650.83 or 650.85, TSUS, depending upon value. 

(Signed) A. P. ScHLIFFLIN 

for SaLtvaTorE E. CaraMaGno 


(T.D. 78-210) 
Classification: Baseball cap with braid added to the sweatband 


DATE: Jan. 11, 1978 
FILE: CLA-2:R:CV:MA 
054462 c 


TO: District Director of Customs 
Los Angeles, California 09731 
FROM: Director, Classification and Value Division 


SUBJECT: Internal Advice Request No. 177-77 concerning the 
classification of baseball caps with some braid added 
to the cotton sweatband. 


This is in reply to your request for internal advice as to the dutiable 
status of certain baseball caps with some braid added to the cotton 
sweatband. This request was initiated by the law firm of (name) in 
a letter dated September 30, 1977, on behalf of their client, (name). 
Samples were submitted. 

The headwear involved, manufactured in Taiwan, is a visored, 
knit, baseball cap made of polyester fibers, except for two three-inch 
strips of plastic at the back of the cap, used to adjust the cap to 
various sizes. Inside the cap is a sweatband made of cotton which 
measures approximately 1 inches wide and extends around approxi- 
mately 4; of the inside of the cap. There is added to the sweatband 
a narrow strip of braid measuring approximately 44. inch wide which 
runs the length of the sweatband. 

The issue presented is whether baseball caps represented by the 
samples are classifiable under the provision for headwear, of man-made 
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fibers: wholly or in part of braid, in item 703.05, Tariff Schedules 
of the United States (TSUS), and dutiable at the rate of 18 percent 
ad valorem or are classifiable under the provision for headwear, of 
man-made fibers: not in part of braid: knit, in item 703.10, TSUS, 
and dutiable at the rate of 25 cents per pound plus 20 percent ad 
valorem. 

Of particular importance in determining the classification of the 
baseball caps is the interpretation of General Headnote 9(f) (iv), TSUS, 
which provides that ‘For the purposes of the schedules, unless the 
context otherwise requires—(f) the term ‘of,’ ‘wholly of,’ ‘almost 
wholly of,’ ‘in part of’ and ‘containing,’ when used between the descrip- 
tion of an article and a material (e.g. ‘furniture of wood,’ ‘woven 
fabrics, wholly of cotton,’), have the following meanings (iv) ‘in part 
of’ or ‘containing,’ mean that the article contains a significant quantity 
of the named material.” It is noted that General Headnote 9, TSUS, 
also provides that the de minimus rule apply. 

The inquirer argues that the term “in part of’ contained in the 
above-cited headnote has reference to significance in quantity. The 
cost of the braid or whether it is utilitarian or ornamental are con- 
siderations which are not relevant in deciding the issue. 

Alternatively, the inquirer states that the braid serves to reinforce 
and ornament the sweatband and also prevents the cap from slipping. 

We do not agree that the word significant in the cited headnote 
has reference to quantity alone. We believe that if this were so when 
the word “substantial” would certainly have been used to clearly 
convey that meaning. 

Our interpretation of the word significant as used in the aforecited 
headnote implies a degree of usefulness, being meaningful or necessary, 
or denoting employment for a reason. Thus, an item would contain a 
significant quantity of braid if that portion or quantity serves a useful 
purpose and/or increases the saleability of the article. 

It is our opinion that the braid on the sweatband is not useful, not 
meaningful and not necessary. It appears that the man-made fiber 
braid on the sweatband would serve to irritate the forehead whereas 
the cotton sweatband by itself would not. The braided sweatband is 
not useful in holding the cap on the head or from preventing it from 
falling off because the two strips of plastic at the back of the hat were 
designed for these purposes. 

It is our position that baseball caps represented by the samples are 
classifiable under the provision for headwear, of man-made fibers: not 
in part of braid: knit, in item 703.10, TSUS, and dutiable at the rate of 
25 cents per pound plus 20 percent ad valorem. 

(Signed) SALVATORE E. CARAMAGNO 





28 CUSTOMS 


(T.D. 78-211) 


Classification: Woven sneaker uppers with circular patch on inside 
ankle area 


DATE: Jan. 18, 1978 
FILE: CLA-2:R:CV:MC 
054459 PR 
TO: District Director of Customs 
Miami, Florida 33131 
FROM: Director, Classification and Value Division 
SUBJECT: Request for Internal Advice No. 78/77, concerning the 
tariff classification of shoe uppers 

The subject internal advice request concerns the tariff classification 
of woven sneaker uppers manufactured in Indonesia. Samples of the 
merchandise were submitted. They consist of complete sneaker uppers 
which are ready to be joined with bottoms to or finished sneakers. 
In the left ankle area of each of the two submitted samples there is a 
11%, inch diameter white woven fabric circle applied, probably by 
adhesive. Printed on the circle, slightly inward from the edges, is a 
blue circle formed with a narrow line. Inside this blue circle is printed 
the words “Pro-Keds” in blue generally plain block letters. Im- 
mediately preceding the ‘‘P” is a red line that is the same size as the 
“Pp”, Underneath the word “Keds” is a solid two colored bar which 
is approximately % inch wide and 1% inch long. The top half of 
the bar is red while the bottom is blue. 

The merchandise was classified under the provision for other men’s 
or boys’ cotton wearing apparel, ornamented, in item 380.00, Tariff 
Schedules of the United States (TSUS). The importer believes the 
merchandise should be classified either under the provision for other 
men’s or boys’ cotton wearing apparel, not ornamented and not knit, 
in item 380.39, TSUS, or under the provision for other articles not 
specially provided for, of cotton, not ornamented and not knit, in 
item 386.50, TSUS. 

In fairness, it should be noted that the merchandise was imported 
and classified prior to the United States Customs Court decision in 
The Westminster Corporation v. United States, C.D. 4687, decided 
January 31, 1977. In Westminster, the court held that shoe uppers 
were not classifiable under the provisions for wearing apparel, but, 
rather, were classifiable under the provisions for articles not specially 
provided for. Thus, it appears that the issue presented here is whether 
the subject shoe uppers are classifiable under the provisions for other 
ornamented cotton articles not specially provided for, in item 386.04, 
TSUS, or under the claimed provision in item 386.50. 
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The merchandise was classified as ornamented because of the fabric 
circles described above. There appears to be no question that the 
bordering circle and the red and blue bars on each ankle patch enhance 
the appearance of that patch and, therefore, the article to which that 
patch is attached. 

Textile fabric is one of the types of ornamentation specifically 
enumerated in Headnote 3, Schedule 3, TSUS. However, in order to 
constitute ornamentation for tariff purposes, in addition to being 
listed in Headnote 3, it must also be determined that the primary 
purpose served by those circles is to adora, embellish, decorate, or 
enhance the appearance of the shoe uppers and that any functional 
purpose those circles may serve is only incidental to the primary 
purpose. Blairmoor Knitwear Corporation v. United States, 60 Cust. Ct. 
338, C.D. 3396 (1968). 

The importer’s position is that the ankle patch, which will appear 
on the inside ankle portion of the completed sneakers, is placed there 
to protect both the shoes and the ankle of the person wearing those 
shoes. Considering the thinness of the fabric from which the circles 
are made, it appears unlikely that these circles afford any protection 
from injury to the ankle of the wearer. 

Extensive documentation has been submitted to show that the 
importer has been utilizing circular ankle patches on the inside ankle 
areas of its basketball shoes for many years and that many well 
known basketball players wear shoes with ankle patches located on 
the inside ankle areas. These submissions fail to prove the utility of 
the patches. Many manufacturers of clothes and shoes adorn their 
products with their trademarks. 

The documentation submitted concerning the older shoes states 
that those shoes had leather ankle patches while the documentation 
concerning the newer or more recent basketball shoes fails to specify 
the material from which those ankle patches are made. The instant 
merchandise has thin fabric ankle patches which do not afford the 
wearer protection of similar ankle patches made from leather or 
rubber. 

We agree that the application of the fabric ankle patches serves to 
reinforce the areas which those ankle patches cover. However, no 
evidence has been presented to show that the areas to which the 
ankle patches are applied actually require reinforcement. We fail to 
understand why the inside ankle areas would require extra reinforce- 
ment but the outside ankle areas would not. It would seem, from the 
construction of a normal person’s ankle, that the outside ankle area 
would be subject to more wear than the inside ankle because the 
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person is more likely to turn his foot inwards causing stress in the 
outer ankle area. 

Further, although the instant merchandise is referred to as basket- 
ball shoe uppers, we see nothing to distinguish the instant merchandise 
from other hightop sneaker uppers that will be used not only for 
basketball but for general purpose use. 

It appears that since the ankle patches afford the wearer little or 
no protection, those patches are analogous, if not the same as manu- 
facturers’ trademark labels found on various classes of garments and 
other athletic types of shoes. Accordingly, woven cotton sneaker 
uppers with decorative fabric ankle patches are classifiable under the 
provision for other ornamented articles not specially provided for, of 
cotton, in item 386.04, TSUS. The inquirer may be furnished with a 
copy of this memorandum. 


(Signed) James W. O’Nern 
for SAuvaToRE E. CaRAMAGNO 


(T.D. 78-212) 


Instruments of International Traffic 


Certain tanks used for the transportation of apple juice designated as instruments 
of international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 19, 1978. 


It has been established to the satisfaction of the U.S. Customs 
Service that flexible, collapsible rubber tanks designed for the trans- 
portation of apple juice and which fit into 20-foot long ISO (Inter- 
national Standards Organization) containers or 44 gallon nonreturn- 
able drums and measure 45 inches in height when full; have a specific 
number painted on them and have the manufacturer’s number on the 
metal outlet are substantial, are suitable for and capable of repeated 
use, and are used in significant numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regulations, 
I hereby designate the above-described tanks as “instruments of inter- 
national traffic’ within the meaning of section 322(a), Tariff Act of 





CUSTOMS 31 


1930, as amended. These tanks may be released under the proce- 
dures provided for in section 10.41a, Customs Regulations. (103338) 
(BOR-7-07) 
J. P. TeBEau 
Director, 
Carriers, Drawback and Bonds Division 


[Published in the Federal Register June 27, 1978 (43 FR 27938)] 


(T.D. 78-213) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 9, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart C). 

Hong Kong dollar: 
May 22, 1978 
May 23, 1978 ,2143% 
May 24, 1978 21444 
May 25, 2144 
May 26, 21424 
Tran rial: 
May 22, 0142 
May 23, . 0142 
May 24, . 0142 
May 25, . 0142 
May 26, . 0140 


267-955—78——5 
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People’s Republic of China yuan: 
May 22, 1978 
We Se FO aise hein cee guse eee 
May 24, 1978 
May 25, 1978 
May 26, 1978 
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Philippines peso: 
May 22, 1978 
May 23, 1978 
May 
May 
May 

Singapore dollar: 

May 22, 1978 . 4267 
May 23, 1978 . 4267 
May d 9 . 4268 
May 2: . 4272 
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Thailand baht (tical): 
May 22-26, 1978 $0. 0490 
(LIQ-3) 
Wituram D. Styne 
For Joun B. O’LovGHuin 
Director, 
Duty Assessment Division. 


(T.D. 78-214) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Fcderal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., June 9, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 78-129 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 
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Austria schilling: 
May 22, 1978 $0. 0652 
May 23, 1978 : 0655 
May 24, 1978 : 0652%, 
May 2 . 065334 
May 26, 1978 . 065454 
Belgium franc: 
May 22, 1978 $0. 030130 
Ma y 23, 1978 . 030090 
May 24, 1978 - 030100 
May 25, 1978 . 030170 
May 26, 1978 . 030180 
Germany deutsche mark: 
May 22, 1978 $0. 4704 
May 23, 1978 . 4687 
May 24, 1! - 4695% 
May 25, 1978 . 4712 
May 26, 1978 : 4716 
Netherlands guilder: 
May 22, “1978 $0. 4398 
May 23, 1978 4383 
May 24, 197 . 43915, 
May 25, 1975 . 4402 
May 26, 1978 . 4407% 
Portugal escudo: 
May 22, 1978 
Pint Klas caer eeride sekatione eee 
May 24, 
May 25, 
May 26, 
Switzerland franc: 
May ie $0. 5063 
May 23, . 5067 
May 24, . 5077 
May : 5110 
May 26, . 5131 
(LIQ-3) 


= 
oooc @ 
b> bw bw bh Ww 


Wiii1am D. Styne 
For Joun B. O’LOvGHLIN 
MNrector, 

Duty Assessment Division. 
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(T.D. 78-215) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 15, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has 
certified buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart 
C). 


People’s Republic of China yuan: 
May 29, 1978 
May 30, 1978 
May 31, 1978 


Hong Kong dollar: 
May 29, 1978 
May 30, 1978 Holiday 
May 31, 1978 . 2146 
June 1, 1978 . 2146 
June 2, 1978 . 2147 
Tran rial: 
May 29, 1978 $0. 0140 
May 30, 1978 Holiday 
May 31, 1978 
June 1, 1978 
June 2, 1978 
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Philippines peso: 
May 29, 1978 $0. 1353 
May 30, 1978 Holiday 
May 31, 1978 
June 1, 1978 
June 2, 1978 


Singapore dollar: 
May 29, 1978 $0. 4278 
May 30, 1978 Holiday 
May 31, 1978 
June 1, 1978 
June 2, 1978 


Thailand baht (Tical): 
May 29, 1978 $0. 0490 
May 30, 1978 Holiday 
May 31, 1978 
June 1, 1978 
June 2, 1978 
(LIQ-3) 
Wiuuram D. Styne 
For Joun B. O’LovuGHiin 
Director, 
Duty Assessment Division. 


(T.D. 78-216) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 15, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
the following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 78-129 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
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purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Austria schilling: 
May 29, 1978 $0. 0658% 
May 30, 1978 Holiday 
May 31, 1978 


Belgium franc: 
May 29, 1978 $0. 030230 
Germany deutsche mark: 
May 29, 1978 $0. 4725 
Netherlands guilder: 
May 29, 1978 $0. 4413 
Portugal escudo: 
May 29, 1978 $0. 0217% 
May Holiday 
May 31, 1978 . 0217% 
June 
June 
(LIQ-3) 
Wriu1iam D. SiYNE 
For Joun B. O’LovGHuiin 
Director, 
Duty Assessment Division. 


(T.D. 78-217) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMs, 
Washington, D.C., June 22, 1978 


The Federal Reserve Bank of New York, pursuant to section 522(c); 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 78-129 for 
the following country. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States; 
conversion shall be at the following rates: 
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Portugal escudo: 
June 5, $0. 021934 
June 6, : 0217% 
‘June 7, ; 021734 
June 8, : 021875 
June 9, ; 0218 


(LIQ-3) 


Witu1am D. Styne 
for Joun B. O’LovucHuin 
Director 
Duty Assessment Division 


(T.D. 78-218) 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s Re- 
public of China yuan, Philippines peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMs, 
Washington, D.C., June 22, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c); 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to part 159; 
Subpart C, Customs Regulations (19 CFP 159, Subpart C). 


Hong Kong dollar: 
June 5, 1978 
June 6, 

June 7, 
June 8, 
June 9, 


bdo bt Ww bw Wb 
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Tran rial: 
June 5, 1§ . 0141% 


June 6, : 0141% 
June 7, ; 01414 
June 8, ; 0141% 
June 9, : 014144 





CUSTOMS 


People’s Republic of China yuan: 
June 5, $0. 575i 
June 6, . 5775% 
June 7, . 5775% 
June 8, . 5775% 
June 9, > 5775 
Philippines peso: 
June 5, 1978 . 1353 
June 6, 1978 . 1353 
June 7, 1978 . 1353 
June 8, 1978 . 1353 
June 9, 1978 . 1353 


Singapore dollar: 
June 5, 1978 . 4298% 
June 6, 1978 . 4292 
June 7, 1978 . 4292 
June 8, 1978 . 4295 
June 9, 1978 . 4282 


Thailand baht (tical): 
June 5, 1978 . 0490 
June 6, 1978 . 0490 
June 7, 1978 . 0490 
June 8, 1978 . 0490 
June 9, 1978 . 0490 
(LIQ-3) 
Wituram D. Styne 
for Joun B. O’LOUGHLIN 
Director 
Duty Assessment Division 


(T.D. 78-219) 


Antidumping—Polyvinyl Chloride Sheet and Film From the Republic 
of China 


The Secretary of the Treasury makes public a finding of dumping with respect 
to Polyvinyl Chloride Sheet and Film From the Republic of China. Section 
153.46, Customs Regulations, Amended 


DEPARTMENT OF THE TREASURY 
Washington, D.C. 
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TITLE 19—CUSTOMS DUTIES 
Cuapter I—UnIrTep States Customs SERVICES 


PART 158—-ANTIDUMPING 


AGENCY: U.S. Treasury Department 

ACTION: Finding of Dumping 

SUMMARY: This notice is to inform the public that separate in- 
vestigations conducted under the Antidumping Act, 1921, as amended, 
by the U.S. Treasury Department and the U.S. International Trade 
Commission, respectively, have resulted in determinations that cer- 
tain polyvinyl chloride sheet and film from the Republic of China 
is being, or is likely to be, sold at less than fair value and that these 
sales are injuring, or are likely to injure, an industry in the United 
States. On this basis, a finding of dumping is being issued and, gen- 
erally, all unappraised entries of this merchandise, with the exception 
of that produced by two producers, will be liable for the possible assess- 
ment of special dumping duties. 


EFFECTIVE DATE: June 29, 1978 


FOR FURTHER INFORMATION CONTACT: David R. Chap- 
man or Richard Rimlinger, Operations Officers, Duty Assessment 
Division, United States Customs Service, 1301 Constitution Avenue, 
NW, Washington, D.C. 20229, 202-566-5492. 
SUPPLEMENTARY INFORMATION: Section 201(a) of the 
Antidumping Act, 1921, as amended (19 U.S.C. 160(a)) (referred to 
in this notice as “the Act”), gives the Secretary of the Treasury 
responsibility for the determination of sales at less than fair value. 
Pursuant to this authority the Secretary has determined that poly- 
vinyl chloride sheet and film from the Republic of China, except 
that produced by Ocean Plastics Co., Ltd., and China Gulf Plastics 
Corp., is being, or is likely to be, sold at less than fair value within 
the meaning of section 201 (a) of the Act (19 U.S.C. 160(a)). (Published 
in the FEDERAL REGISTER of January 16, 1978 (42 FR 2254).) 
Section 201(a) of the Act (19 U.S.C. 160(a)) gives the United 
States International Trade Commission responsibility for the deter- 
mination of injury or likelihood of injury. The Commission has deter- 
mined, and on April 12, 1978, it notified the Secretary of the Treasury, 
that an industry in the United States is being, or is likely to be, injured 
by reason of the importation of polyvinyl chloride sheet and film 
from the Republic of China that is being, or is likely to be, sold at 
less than fair value within the meaning of the Act. (Published in the 
Freperau Reeister of April 16, 1978 (43 FR 16429).) 


267-955—78———-6 
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On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to polyvinyl chloride sheet and film from the Republic of 
China, except that produced by Ocean Plastics Co.,; Ltd., and China 
Gulf Plastics Corp. 

For purposes of this notice, the term “polyvinyl chloride sheet and 
film’? means unsupported, flexible, calendered polyvinyl chloride 
sheet, film and strips over 6 inches in width and over 18 inches in 
length, and at least 0.002 inches, but not over 0.020 inches in thickness. 

Accordingly, Section 153.46 of the Customs Regulations (19 CFR 
153.46) is amended by adding the following to the list of findings of 
dumping currently in effect. 

Treasury 

Merchandise Country Decision 

Polyvinyl chloride sheet and film, Taiwan 78-219 
other than that produced by Ocean 

Plastics Co., Ltd., and China Gulf 

Plastics Corp. 


(Sections 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 173); 
Dated: June 22, 1978 


Rosert H. MunpHEIM 


General Counsel of the Treasury 


[Published in the FepERAL ReaqIsTER June 30, 1978 (43 FR 28457)] 
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(T.D. 78-220) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the contro} 
of instruments of international traffic of a kind specified in section 10.4la 
of the Customs Regulations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., June 23, 1978. 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Customs 
Regulations have been approved or discontinued as shown below. 
The symbol “D” indicates that the bond previously outstanding has 
been discontinued on the month, day, and year represented by the 
figures which follow. ‘‘PB” refers to a previous bond, dated as repre- 
sented by figures in parenthesis immediately following which has 
been discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in a 
footnote at the end of list. 


Date of 


| Filed with district 
Date of Bond| Approval 
1 


director/area 
director/amount 


Name of principal and surety 


American Container Express, Inc., 2360 Edison 
Plaza, Detroit, MI; Sentry Ins. a Mutual Co. 


Bedford Importers Ltd., 608 5th Ave., New York, 
N.Y. Peerless Ins. Co. 


Caribbean Steamship Corp., P.O. Box 4423; San 
Juan, PR; The Home Ins. Co. 


Great Lakes & European Lines, Inc., 222 South 
Riverside Plaza, Suite 2310, Chicago, IL; Peer- 
less Ins. Co. 

D 6/14/78 

Great Northern Paper Co., Div. of Great North- 
ern Nekoosa Corp., 75 Prospect St., Stamford, 
CT; The Hartford Accident & Indemnity Co. 

Japan Line (U.S.A.) Ltd., d/b/a Green Marine 
Service, Ltd., One Wilshire Blvd., Suite 2701, 
Los Angeles, CA; St. Paul Fire & Marine Ins. 
Co. 

(PB 5/18/77) D 6/1/78! 

Lasco Shipping Company, 3300 N.W. Yeon, 
Portland, OR; Washington International Ins. 
Co. 

Lithium Corporation of America, Sales Service 
Box 8, Bessemer City, NC; Peerless Ins. Co. 

Madawaska Brick & Block Corp., RFD Box 250, 
Madawaska, ME; Hartford Accident & Indem- 
nity Co. 

(PB 5/31/75) D 4/22/76 





Mar. 27,1978 
May 


May 


July 


April 1, 


May 10, 


April 14 


June 6, 


April 20 


26, 1978 | 
2, 1978 | 


July 21, 1976 | 


| 
{ 
| 
| 


| June 14, 1978 


June 1,1978 | 


May 9,1978 


May 31, 1978 


June 2, 1978 


April 14, 1978 | 


June 8, 1978 | 


April 23, 1976 | 








San Francisco, CA; 
$10,000 


New York Seaport 
$10,000 


San Juan, PR; 
$10,000 


San Francisco, CA; 
$10,000 


Portland, ME; 
$10,000 


Los Angeles, CA; 
$50,000 


Portland, OR; 
$10,000 


Norfolk, VA; 
$10,000 

Portland, ME; 
$10,000 
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Date of Filed with district 
Name of principal and surety Date of Bond Approval director/area 
director/amount 


A. V. Olsson Trading Co., Inc., 720 White Plains | May 18, 1978 | May 31, 1978 | Portland, ME; 
Rd., Scarsdale, NY; Peerless Ins. Co. | $10,000 
Pacific Far East Line, Inc., 141 Battery Street, | May 15, 1961 | May 24, 1961 | San Francisco, CA; 
San Francisco, CA; Insurance Co. of North $20,000 
America 
D 6/17/76 


Carl F. Roehl, Bellingham, WA; St. Paul Fire & | Nov. 4,1977 | - 10,1977 | Seattle, WA; 
Marine Ins. Co. $10,000 
(PB 3/19/71) D 11/9/77 2 





Southern Marine Agencies, Inc., §300 Poydras St., | Mar. 31,1977 | Mar. 31,1977 | New York Seaport; 
Lykes Center, New Orleans, LA; American $10,000 
Motorists Ins. Co. 
D 5/12/78 


Williams, Dimond & Co., 530 W. 6th St., Los | July 5,1974 | . 14,1974 | Los Angeles, CA; 
Angeles, CA; Maryland Casualty Co. $10,000 
D 7/5/76 


Xtra Corporation, 60 State St., Boston, MA; Boston, MA; 
Aetna Insurance Co. $10,000 





(BON-3-10) 


1 Principal is Japan Line (U.S.A.) Ltd. 
2 Surety is U.S. Fidelity & Guaranty Co. 


D. W. Lewis 
for Leonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-221) 
Change in the Field Organization of the Customs Service 


DEPARTMENT OF THE TREASURY; 


Washington, D.C. 
TITLE 19—CUSTOMS DUTIES 
CHAPTER I—UNITED STATES CUSTOMS SERVICE 


Part 101—General Provisions 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Final rule. 


SUMMARY: The document changes the field organization of the 
Customs Service by extending the port limits of the Customs port of 
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entry at El Paso, Texas, to accommodate the relocation of the cattle 
quarantine station in Chihuahua, Mexico, by creating a “‘cattle only” 
crossing in the area known as Anapra, New Mexico, immediately 
across the United States-Mexico border from the intended site. The 
change is part of Customs continuing program to obtain more efficient 
use of its personnel, facilities, and resources, and to provide better 
service to carriers; importers and the public. 


EFFECTIVE DATE: June 30, 1078 
FOR FURTHER INFORMATION CONTACT: Robert Schenarts; 


Inspection and Control Division, U.S. Customs Service, 1301 Consti- 
tution Avenue, N.W., Washington, D.C. 20229 (202-566-8151). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, on March 20, 1978, the Customs 
Service published a notice in the Federal Register (43 FR 11587) 
porposing to extend the port limits of the Customs port of entry at 
El] Paso, Texas. The expansion would accommodate the relocation of 
the cattle quarantine station in Chihuahua, Mexico, by creating a 
“cattle only” crossing in the area known as Anapra, New Mexico, 
immediately across the United States-Mexico border from the in- 
tended site. 

The current limits of the port concide with the El Paso city limits. 
As extended, the geographical limits of the port of El Paso, Texas, 
would include all the territory within the city limits of El Paso and 
also: 


That part of Dona Ana County, New Mexico, contained in the 
area defined by the Texas-New Mexico state line from the point 
of its intersection with the USA-Mexico international boundary 
northwesterly to the point of its intersection with New Mexico 
State Highway 273; then southwesterly along New Mexico State 
Highway 273 to its intersection with Anapra Road; and continuing 
in a southwesterly direction along Anapra Road to its intersection 
with the USA-Mexico international boundary; and then easterly 
along the USA-Mexico international boundary back to its inter- 
section with the Texas-New Mexico state line. 

Interested parties were given until April 4, 1978, to submit com- 

ments regarding the proposal. 
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DISCUSSION OF COMMENTS 


Two comments were received in response to the proposal. One 
supported it, but the other claimed that there is no reason to expand 
the port limits of El Paso because Columbus, New Mexico, could 
handle any of the cattle which would be shipped through Anapra 
“at not one penny’s increase in Customs personnel.” 

The proposal to expand the port limits of El Paso was made because 
of problems involved in transporting cattle through the congested 
streets of downtown Juarez, Mexico, to reach the commercial import 
facility on the U.S. side of the border at El Paso. It is the result of a 
cooperative effort by the City of Juarez, the Cattle Growers Associa- 
tion of Mexico, and the U.S. Customs Service to solve these problems. 

Columbus, New Mexico, is approximately 60 miles from the pro- 
posed Anapra crossing, which is adjacent to the Texas state line and 
the existing port limits of El Paso. To ship cattle from Juarez to 
Columbus would be neither economical nor efficient from the stand- 
point of shippers or importers because the cattle then would have to be 
returned to El Paso to reach their intended markets. 

Customs has determined that no increased personnel needs or 
additional costs to the Government would result from the proposed 
change. The cattle crossing at Anapra would be manned only at times 
when cattle actually were being processed and would be staffed by 


personnel currently assigned to El Paso. In effect, the cattle processing 
workload merely would be shifted from one work site within the 
present port limits to a work site within the proposed expanded port 
limits. 

In view of the foregoing, the amendment to expand the port limits 
of El Paso is being adopted as proposed. 


AMENDMENT 

To reflect the change, the table in section 101.3 of the Customs 
Regulations (19 CFR 101.3) is amended by deleting the period after 
“El PASO, TEX. (T.D. 54407).” in the column headed ‘Ports of 
Entry” in the El Paso, Texas, Customs district (Region VI), and 
adding ‘‘; including the territory described in T.D. 78-221.” 

AUTHORITY 

This change is made under the authority given to the President 
by section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (8 CFR 1949-1953 
Comp., Ch. II), and pursuant to authority provided by Treasury 
Department Order No. 190, Rev. 15 (43 FR 11884). 
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Because this amendment merely reflects a change in the Customs 
Service field organization and imposes no duty or burden on the pub- 
lic, good cause exists for dispensing with a delayed effective date under 
5 U.S.C. 553. 

DRAFTING INFORMATION 

The principal author of this document was Harold M. Singer, Regu- 
lations and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other Cus- 
toms offices participated in its development. 

Dated: June 19, 1978 


RicHarp J. Davis 
Assistant Secretary of the Treasury 


[Published in the FeprERaL REGISTER June 80, 1978 (48 FR 28456)] 


(T.D. 78-222) 
International Airports of Entry—Customs Regulations amended 


Revocation of International Airport Status of Felts Field, Spokane, Washington; 
section 6.13, Customs Regulations, amended 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CusTOMS 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CHAPTER I—UNITED STATES CUSTOMS SERVICE 
PART 6—AIR COMMERCE REGULATIONS 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Final rule. 


SUMMARY: This document revokes the international airport status 
of Felts Field in Spokane, Washington, so that all international flights 
will normally be inspected by Customs at Spokane International 
(Geiger Field). It is difficult to provide adequate and timely service to 
both airports, and there is a need for only one airport in Spokane to 
receive international arrivals. This change in status will enable 
Customs to improve service to the public and provide more effective 
enforcement of Customs laws and regulations. 
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EFFECTIVE DATE: June 30, 1978 
FOR FURTHER INFORMATION CONTACT: Robert Schenarts, 


Inspection and Control Division, U.S. Customs Service, 130 
Constitution Avenue, N.W., Washington, D.C. 20229 (202-566-8151). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Under section 1109(b) of the Federal Aviation Act of 1958, (49 
U.S.C. 1509(b)), the Secretary of the Treasury is authorized to 
designate places in the United States as ports of entry for civil air- 
craft arriving from any place outside of the United States and for 
merchandise carried on the aircraft. These airports are referred to 
as “international airports,’ and the location and name of each are 
listed in section 6.13 of the Customs Regulations (19 CFR 6.13). 

In accordance with section 6.2 of the Customs Regulations (19 
CFR 6.2), the first landing of every civil aircraft arriving in the 
United States must be at an “‘international airport’ unless the air- 
‘craft has been specifically exempted from this requirement or per- 
mission to land elsewhere has been granted. Customs officers are 
assigned to all international airports to accept entries of merchandise, 
collect duties, and enforce Customs laws and regulations. If a civil 
aircraft desires to land at a “landing rights airport,” which means an 
airport which has not been designated as an international airport, 
permission first must be obtained, and the Customs Service must 
assign personnel to that airport for that aircraft. 

Within the Customs port of entry limits of Spokane, Washington, 
there are two airports: Felts Field, which has been designated as an 
international airport, and Spokane International, also known as 
‘Geiger Field, a “landing rights airport.’”” Spokane International 
receives both private and commercial international flights, whereas 
only private aircraft arriving internationally land at Felts Field. 
The Spokane Airport Board, operator of both airports, advised 
Customs that it would like all international arrivals inspected at 
Spokane International. 

After a review of Customs operations in Spokane, Washington, 
indicated that it was difficult to provide adequate and timely service 
at both Felts Field and Spokane International, a notice was published 
in the Feprrat RecisteR on January 13, 1978 (43 FR 1963), pro- 
posing to revoke the international airport status of Felts Field so 
that ail international flights normally would be inspected by Customs 
at Spokane International, which would continue as a “landing rights 
airport.” The proposal was made to enable Customs to improve 
service to the public and provide more effective enforcement of the 
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Customs laws and regulations. Interested parties were given until 
February 13, 1978, to submit comments regarding the proposal. 


DISCUSSION OF COMMENTS 


One of the two comments received in response to the notice favored 
it; the other opposed it. The opposing commenter disagreed with 
the determination of both the Spokane Airport Board and Customs. 
that the change in status will result in better service to the public 
without additional expense. The commenter recommended that the 
proposal be withheld until Customs could make a thorough review 
of all airport designations. 

A review of the Customs operations in the Spokane, Washington, 
port of entry indicates that the clearance of international flights at 
Spokane International will provide for more efficient use of available 
resources for both the Spokane Airport Board and Customs, as well 
as better service to the flying public. Although Felts Field has been 
designated for Customs purposes as an international airport because 
most international flights land at Spokane International, it has become 
necessary for Customs to assign personnel at Spokane International 
on a regular basis and send them to Felts Field only when needed. 
As a result, when passengers or commercial aircraft are being cleared 
at Spokane International, aircraft arriving at Felts Field, which is 
18 miles away, may have to wait up to 24% hours for Customs service. 
Revocation of the international status of Felts Field will decrease the 
chance of such delay. 

Although Customs is reviewing the classification of all airports, in 
view of the request of the Spokane Airport Board and the review of 
Customs operations in the Spokane, Washington, port of entry, it is 
considered desirable to proceed with the revocation of the international 
airport designation at Felts Field. This revocation would not preclude 
aircraft arriving from foreign countries from applying for permission 
to land at Felts Field as a “landing rights airport.’”’ Aircraft denied 
permission to land at Felts Field could easily be handled, without 
undue inconvenience, at Spokane International, where Customs 
service would be available. Any additional expenses involved should 
be minimal as Spokane International is only 18 miles from Felts Field. 

Accordingly, the proposed amendment is being adopted as proposed 
as part of a continuing program to promote more efficient use of 
Customs personnel, facilities and resources and to provide better 
service to carriers, importers and the public. 

AMENDMENT TO THE REGULATIONS 

Section 6.13 of the Customs Regulations (19 CFR 6.13) is amended 
by deleting ‘Spokane, Wash-Felts Field” from the list of international: 
airports set forth in the section. 
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AUTHORITY 
The authority for this document is provided in R.S. 251, as amended, 
section 624, 46 Stat. 759, section 1109, 72 Stat. 799, as amended (19 
U.S.C. 66, 1624, 49 U.S.C. 1509). 


DRAFTING INFORMATION 
The principal author of this document was Harold M. Singer, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


R. E. CuasEn 
Commissioner of Customs 


Approved: June 21, 1978 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the FepERAL Reaister June 30, 1978 (438 FR 28455)] 





U.S. Customs Service 


Customs Penalty Decision 


The following is the substance of a recent decision made by the 
United States Customs Service where the issue involved is of sufficient 
general interest or importance to warrant publication in the Customs 
Bulletin. 

Donatp W. Lewis 
for Assistant Commissioner 
Regulations and Rulings 


(C.P.D. 78-1) 


Penalties assessed under 19 U.S.C. 1584 with respect to containerized 
merchandise 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 23 June 1978 


Under 19 U.S.C. 1584, the Master of a vessel is subject to a penalty 
if merchandise on board the vessel or unladen from it it not listed in 
the manifest. However, 19 U.S.C. 1618 provides that this penalty 
may be mitigated or remitted if, upon petition by the Master, the 
Customs Service determines that the circumstances warrant such relief. 

The violation of 19 U.S.C. 1584 for unmanifested merchandise 
found in a sealed container presents a special situation with respect 
to the mitigation or remission of the penalty incurred. If the Master 
of a vessel receives a sealed container from the shipper, the Master 
has no authority to break the seal and inspect the contents. Therefore, 
it would be unfair, in instances where the container is found to contain 
unmanifested merchandise, to penalize the Master when no action 
on his part could have prevented the violation. On the other hand, if 
the container is sealed by an officer or crewmember of the vessel, the 
unmanifested merchandise could have been discovered and a violation 
of 19 U.S.C. 1584 prevented. In these instances, the full remission of 
the penalty incurred is not warranted. 
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Accordingly, when unmanifested merchandise is found in sealed 
containers, the Customs Service will follow the procedures set forth 
below. 

(1) When a container is sealed prior to being received by the Master, 

the Master remains technically responsible for inaccuracies in the 

manifest and must be assessed a penalty for violation of 19 U.S.C. 

1584, even though he had no knowledge of the violation and was 

not personally negligent. Under these circumstances, full remission 

of the penalty will be granted when a petition for relief is submitted 

pursuant to 19 U.S.C. 1618. 

(2) If the container was sealed by an officer or crewmember of the 

vessel, the negligence of the officer or crewmember in failing to 

discover the unmanifested merchandise will be imputed to the 

Master. In this instance, full remission of the penalty under 19 

U.S.C. 1618 will not be granted. Instead, the penalty will be miti- 

gated in accordance with the guidelines for handling violations of 

19 U.S.C. 1584. 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(Appeals Nos. 76-18 and 76-30) 
(— F. 2d —) 


YALE University v. Untrep States DEPARTMENT OF 
CommMeErcE, DomMsEstic AND INTERNATIONAL Busi-} No. 76-18 
NEss ADMINiSTRATION, OrricE OF Import PROGRAMS 


Brown University v. Unitep States DEPARTMENT 
or ComMERCE, DoMEstTIC ANDINTERNATIONAL Busi-} No. 76-30 
NEss ADMINISTRATION, OFrFIcE OF Import PROGRAMS 


United States Court of Customs and Patent Appeals, December 1, 1977 


Appeal from Department of Commerce, Special Import Programs Division, 
Docket No. 75-00425-33-46040, 75-00484-33-46040 


[Reversed.] 


Jose A. Cabranes, John B. Latella, attorneys of record, for Yale University, 
appellant. 

Mark A. Pfeiffer (Tillinghast, Collins & Graham) attorneys of record, for Brown 
University, appellant. 

Barbara Allen Babcock, Assistant Attorney General, William Kanter, Mary 
Gallagher, attorneys of record, for Department of Justice, Civil Division, Appel- 
late Section, appellee. 

Eleanor D. Acheson (Ropes & Gray) attorneys of record, for Harvard University, 
Amicus Curiae. 


[Oral Argument on March 30, 1977 by John B. Latella and Mark A. Pfeiffer for appellant 
and Mary Gallagher for appellee] 


Before Markey, Chief Judge, Ricu, Baupwin, MILLER, Associate Judges and 
Scovet Ricwarpson, Associate Judge, United States Customs Court. 
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BaLpwin, Judge. 

This is an appeal pursuant to 28 USC 1544 ! from separate decisions 
of the Secretary of Commerce denying a duty exemption for scientific 
equipment purchased and imported by appellants. The cases are 
consolidated as both present identical questions of law from essentially 
the same fact patterns. The statutory authority for the duty exemption 
is the Educational, Scientific, and Cultural Materials Importation 
Act of 1966 (Importation Act of 1966) ? which provides in part: 


Articles entered for the use of any nonprofit institution, whether 

public or private, established for educational or scientific purposes: 
Instruments and apparatus, if no instrument or apparatus of 
equivalent scientific value for the purposes for which the 
instrument or apparatus is intended to be used is being 
manufactured in the United States (see headnote 6 to this 
part). [19 USC 1202, Schedule 8, Part 4, Item 851.60, of 
the Tariff Schedules of the United States (TSUS). Emphasis 
ours. ] 


This act further provides that the Secretary of Commerce shall 
have responsibility for determining ‘‘equivalent scientific value,” and 
shall consider the written advice of the Secretary of Health, Educa- 
tion, and Welfare. 

Regulations 14 CFR 301, et seq., provide definitions and procedures 
for completing an application to effectuate the above duty exemption. 
Regulation 301.1(a) provides, in part: 


mm 


[The exemption shall be given] if the Secretary of Commerce 
determines that no instrument or apparatus of equivalent scien- 
tific value to such article, for the purposes for which the instrument 
of [sic] apparatus is intended to be used, is being manufactured in 
the United States. The responsibilities of the Secretary of Com- 
merce under the Act have been delegated to the Assistant Secre- 
tary for Domestic and International Business of the Department 
of Commerce, with power of redelegation, by Department of 
Commerce Organization Order 10-3 of July 5, 1974, who has 
redelegated these responsibilities to the Deputy Assistant Secre- 
tary for Resources and Trade Assistance by Domestic and 
International Business Administration Organization and Func- 
tion Order 44-1, effective November 17, 1972. [15 CFR 301.1(a). 
Emphasis ours.] 


The Secretary of Commerce has delegated his authority over this 
matter, through the above regulation and an order (88 Fed. Reg. 


128 USC 1544 provides: 

The Court of Customs and Patent Appeals shall have jurisdiction to review, by appeal on questions 
of law only, findings of the Secretary of Commerce under headnote 6 to sehedule 8, part 4, of the Tariff 
Schedules of the United States (relating to importation of instruments or apparatus). 

219 USC 1202, Schedule 8, Part 4, Item 851.60. We note that the enactment of the Importation Act of 1966 
was a condition for the United States to become party to the Agreement on the Importation of Educational, 
Scientific, and Cultural Materials (known as the Florence agreement). The object of the agreement was to 
expedite the free flow of educational, scientific, and cultural materials by permitting a duty exemption: 
1966 U.S. Code Cong. & Ad. News 3254. 
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9,324 (1973)), to the Director of the Office of Import Programs. The 
decisions on appellants’ applications were made within the Office of 
Import Programs by the Director of the Special Import Programs 
Division (Director). The Director denied the applications now pending 
before the court, reasoning, that appellants had not established 
‘‘pertinent specifications” as defined in 15 CFR 301.2(n)3 


Statement of Facts 


Appellants, Yale University (Yale) and Brown University (Brown), 
are nonprofit institutions established for educational and scientific 
purposes. In furtherance of these goals, both institutions conduct 
scientific training and research programs which require suitable 
scientific equipment. Each institution imported an electron micro- 
scope and attempted to gain a duty exemption for the equipment 
pursuant to the Importation Act of 1966 


Yale Application 


On August 22, 1974, Yale’s Professor Joel Rosenbaum of the Biology 
Department completed and submitted to the Director of the Specia 
Import Programs Division a ‘Request for Duty-Free Entry of 
Scientific Instruments or Apparatus,” Form OIPF-768 for an electron 
microscope. It was the stated intention of the university to use the 
equipment to train graduate students and researchers and to perform 
bio-medical research. He enumerated specific characteristics of the 
equipment which he decided were significant to carry out the intended 
uses and were “pertinent specifications.” The application, in accord- 
ance with applicable regulations, compared these specific characteris- 
tics of the EMU-4C electron microscope (HMU-4C) which was pro- 
duced domestically by Adam-David Company with the imported 
EM-201C electron microscope (EM-201C). Appellant alleged in the 
application that the domestically produced EM U-4C was not scientif- 
ically equivalent to the imported EM-201C for the intended uses 
which required a certain resolving power ‘ and stability of performance. 
Notice of the application was published in the Federal Register on 


$15 CFR 301.2(n) provides: 

“Pertinent specifications” of an instrument, apparatus, or accessory means those structural, opera- 
tional, performance, and other characteristics specified for the instrument, apparatus, or accessory that 
are necessary for the accomplishment of the purposes described by the applicant in response to question 
7 of the application form, excluding from consideration those purposes excluded by headnotes 1 or 6(a) 
to Part 4 of Schedule 8. The term does not extend to such characteristics as size, durability, complexity, 
ease of operation, ease of maintenance and versatility, unless the applicant can demonstrate that they 
are necessary for accomplishing the purposes for which the article is intended to be used. The term 
does not include cost differences between the domestic and foreign instrument, apparatus or accessory. 

4 The EMU-4C could attaina5A point to point resolution. The first specifications submitted for E M-201C 
had a guaranteed 5A point to point resolution which was corrected by a handwritten change to a 3. A point 
to point resolution. Additional information filed with Yale’s reapplication included the printed revision of 
EM-201C Specifications. Note 7, infra. 
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September 19, 1974.5 The Director requested on October 9, 1974, @ 
recommendation from the Secretary of the Florence Agreement 
Committee (Florence Committee) of the National Institutes of 
Health (NIH) of the Department of Health, Education and Welfare 
(HEW). On November 21, 1974, in compliance with the request, the 
Florence Committee notified the Director of its recommendation.® 
On December 10, 1974, Yale’s application was denied without prej- 
udice to resubmit. Accompanied by additional information,’ Yale’s 
application was resubmitted on March 4, 1975. The same procedures 
were followed for reconsideration.® A decision was issued on March 19, 
1976, denying Yale’s reapplication.? The underlying reason for the 
denial was that the intended use did not establish “pertinent specifi- 
cations” which would support the duty-free entry. 


Brown Application 


On October 15, 1974, Brown submitted to the Director of the 
Special Import Programs Division Form OIPF-768 ‘Request for 
Duty-Free Entry of Scientific Instruments or Apparatus’ for EM— 
201C, Dr. Richard A. Ellis, who prepared the application, explained 
therein that the instrument would be used to train students from. 
undergraduate level to research level and to perform research ranging: 
from study of three dimensional structure of immunoglobulins to 
crystalloid inclusions of reproductive cells. He compared the imported 
EM-201C with the domestically produced EMU-4C to show non- 
equivalent scientific value. Dr. Ellis listed a number of factors for 
comparison which essentially are resolving power and convenience 
of performance. Following publication in the Federal Register,'® 
the Director, on December 4, 1974, requested a recommendation 


539 Fed. Reg. 33,720 (1974). 

6 The Florence Committee made the following comments: 

Both the EM 201 and EMU-4C guarantee 5A point to point resolution, have similar accelerating volt- 
ages and magnification ranges. Acceptance test micrographs showing 3A point to point resolution are 
not included in the application. Opinions on ‘“‘down time”, reliability, manufacturer’s reputation, etc.,. 
are not relevant to duty-free entry. 

7 The additional information included (1) a revised brochure for EM-201C with updated specifications. 
which include a guaranteed 4A point to point resolution, (2) a letter from the domestic supplier of the EM-201C 
explaining the handwritten change of the resolving power in the first specifications, and (3) three notarized 
electron micrographs showing the revised guarantecd resolution. 

8 Notice published in the Federal Register on April 15, 1975. 40 Fed. Reg. 16,866 (1975). 

* The Florence Commitiee made the following comments: 

The use is research oriented with the teaching use at a sophisticated level, therefore simplicity is not 
pertinent and the EMU-4C is the competing domestic instrument * * *. The article has 4A point 
resolution guarantee, or 3.44 lattice guarantee * * * that was frequently demonstrated. This degree of 
resolution does not represent a scientifically significant difference from the 5A point to point resolution 
guarantee of the EMU-4C for the work. The EMU-4C has equivalent accelerating voltages, magnifica- 
tion range, etc. Operation out of specification limits or other forms of down time are cost-related, there- 
fore not pertinent. The EMU-4C has scientific equivalence for the planned work. 

1039 Fed. Reg. 40, 182 (1974). 
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from the Secretary of the Florence Committee." On March 18, 1975, 
the Director notified Brown of the denial without prejudice to ‘rea 
mit. The memorandum reiterated the Secretary’s comments. Brown 
resubmitted the application with additional evidence.!? The same 
procedures were followed uniformly with the first application.” 
Again, pursuant to a request from the Director, the Secretary eval- 
uated the application. On behalf of the Florence Committee, the 
‘Secretary stated that the application did not establish ‘pertinent 
specifications” to justify a duty-free entry.“ Finally on June 14, 
1976, the Director notified Brown of the denial and, by memorandum, 
adopted the Florence Committee’s recommendation. 


OPINION 


Appellants base, in part, their appeal on section 10(e) of the Admin- 
istrative Procedure Act (APA),” for the Director’s abuse of discretion 
which they argue is evidenced by (1) the Director following a procedure 
which failed to provide appellants an opportunity to rebut adverse 
comments and by (2) the Director’s reliance on the recommendations 
of the Florence Committee, which is not in compliance with section 3 
of the APA.” 


il Mr. Nelson Alexander, Secretary of the Florence Committee, made the following comments on behalf 
-of the committee: 

The domestic EMU-4C has a guaranteed point to point resolution of 5 angstroms while the article now 
guarantees of angstrom point resolution (3.5 lattice), they have similar magnifications and accelerating 
voltages. The differences are not scientifically significant. Frequency and duration of down time is cost 
related and can not be considered. Item 5 and the purchase order do not show the goniometer stage to 
have been ordered, therefore irrelevant. 

12 The additional information included (1) a revised brochure for the EM-201C with updated specifications 
which included a guaranteed 4A point to point resolution, and (2) a letter from the domestic supplier of the 
EM-201C stating that the instrument purchased by Brown was an advanced model and explaining the 
handwritten change of the resolution in the original specifications. 

13 Notice was published in the Federal Register on May 8, 1975. 40 Fed. Reg. 20,122 (1975). 

14 Again, speaking for the Florence Committee, Secretary Nelson Alexander stated: 

The EMU-AC is the competing domestic instrun rent. Its 5A point to point resolution guarantee i is not 
significantly different for the work, from the 4 A point guarantee for the article. The 3. 5A lattice or 2. 5A 
attainable are from diffraction patterns and too poorly defined to be pertinent. The specifications for 
the EM 201C have not been found to be understated. Down-time projections, ruggedness, convenience 
for the operator, solid state electronic design and floor space requirements are all cost related or con- 
venience features that fail to be pertinent. The goniometer stage can not be considered since it was not 
ordered. The EMU-4C and EM 201C have equivalent accelerating voltages and photographic capabili- 
ties. Dark field microscopy by objective aperture shift or beam tilting is possible with the EMU-4C; 
it is also a nonpertinent convenience. Degree of contamination control, pumping automation and skill 
needed for beam alignment are not pertinent, being conveniences. 

155 USC 706. It provides, in part, that the reviewing court: 


& s - s * « 


(2) hold unlawful and set aside agency action, findings, and conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law * * *. 
16 5 USC 552. This section requires that a nonexempt federal agency make available to the public, either 
through the Federal Register or otherwise, a description of the organization, policies, etc. Appellants found 
no such description. 
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Firstly, regarding right to rebuttal, both appellants argue that the 
Director relied solely on the Florence Committee’s memoranda to 
reach each determination of equivalent scientific value. Appellants 
argue that the only other evidence of nonequivalence of scientific 
value on record was in appellants’ applications. Appellants were 
aware that HEW would be consulted with regard to the applications. 
They were not aware that the Florence Committee would be consulted 
or what the substance of the evaluations was until they received the 
Director’s denials. Appellants contend that they had no opportunity 
before each denial to respond to the adverse comments of the com- 
mittee. 

The record shows that appellants did have an opportunity to present 
facts and to respond to adverse recommendations. The first denial in 
each case was without prejudice which gave each appellant an oppor- 
tunity to resubmit. The Director made suggestions for refiling and 
included copies of the recommendations made by the Florence Com- 
mittee for guidance. The record clearly indicates that appellants had 
an opportunity to strengthen their applications after considering the 
adverse comments. Appellants have cited no case law which directly 
supports their position on the legal issue of abuse of discretion by 
the Director.” 

Secondly, appellants argue that the Director’s decision was “arbi- 
trary and capricious” due to unrestrained reliance on the Florence 
Committee’s recommendations. They argue that to adopt advice of 
a governmental body not complying with the APA invokes section 
10(e) of the APA."® Appellants argue that the Department of Com- 
merce is only a “rubber stamp” for the recommendation of the 
Florence Committee. 

Ve treat this argument in two parts; the first discussion traces 
the line of authority from the Secretary of Commerce to the Florence 
Committee, and the second discussion centers on the Director’s 
decisions to deny the applications. The Secretary of Commerce, 
pursuant to the Importation Act of 1966,’ has the responsibility 
to make the determination of scientific nonequivalency which justifies 
the exemption. This responsibility has been delegated to the Director 


17 Appellants cite Greater Boston Television v. F.C.C., 444 F. 2d 841 (CADC 1970), cert. denied, 403 U.S» 
923 (1971), for an analogous proposition of law which would be instructive had the appellants been denied 
an opportunity to respond to adverse comments. In Greater Boston, the court held that an agency is obligated 
to follow precedent and that if it chooses to change, it must explain why. We note that the fact pattern of 
Greater Boston involves a licensing procedure not found in the cases presently before the court. Appellants 
also cite United States v. International Harvester Co., 387 F. Supp. 1338 (D.D.C. 1974), in which the court 
held that where formal administrative hearings are neither requested nor provided for (by statute) the 
court is limited to a review of the record to determine whether the agency finding was “‘arbitrary or caprici- 
ous.” Section 10(e) Administrative Procedure Act, 5 USC 706. 

18 See notes 15 and 16, supra, and accompanying text. 

1919 USC 1202, Schedule 8, Part 4, headnote 6(c). 
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of the Office of Import Programs. The Importation Act of 1966 
expressly permits the Secretary of Commerce to consider advice 
from the Secretary of HEW. The Florence Committee is part of 
NIH, and NIH is a part of HEW. The same statute also affords 


vLAaL < 


interested parties and other government agencies an opportunity t« 


present their views. In absence of a clear showing otherwise, we 
conclude that the advice which is given by the Florence Committte 
pursuant to a request from the Director of the Special Import Pro- 
erams Division is within the framework of the law. 

With regard to Yale’s application, the first denial was made with- 
out prejudice to resubmit. In the decision, the Director set out, in 
general, the pertinent statutory authority and explained that a decision 
to grant an exemption is based on the existence of nonequivalent 
characteristics between the domestic and foreign equipment and on a 
showing that at least one of the characteristics is pertinent to one or 
more of the purposes for which the equipment would be used. The 
Director further cited the recommendation made by the Florence 
Committee on behalf of HEW and suggested how Yale could 
reinforce the application. He suggested that an explanation be given 
for the pen and ink change of 5A specification to 3A. Lastly, the 
Director attached material for reapplication. 

Reviewing the second denial of Yale’s application, we note that the 
Director commented on all the evidence presented, including the 
evidence presented by the domestic producer, Adam-David Company, 
who was adversely affected by the loss of domestic business to the 
foreign producer. With regard to pertinency of resolving power, the 
Director discussed comments by the Adam-David Company along 
with the recommendation of the Florence Committee. With respect 
to features of stability, convenience of operation, and reliability, the 
Director also discussed respective comments made by the Adam- 
David Company and by the Florence Committee. The Director 
concluded that the features were not pertinent specifications. 

With regard to Brown’s application, the Director made the same 
review of the evidence. The first denial which was made without 
prejudice to resubmit was of a similar format as in the Yale fact pattern. 
The Director set out pertinent authority and explained, in general 
terms, that a determination of scientific nonequivalency depends on 
the structural, operational, and/or performance characteristics which 
are not possessed by the most closely comparable domestic equipment 
and on a showing that at least one of these characteristics is pertinent 
to one or more of the purposes for which the equipment is to be used. 
The Director cited the recommendation made by the Florence Com- 
mittee and suggested that the applicant, Brown, reinforce the applica- 
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tion using the HEW comments as a guide. The Director further sug- 
gested that an explanation be given for the pen and ink change on the 
printed foreign equipment specifications from a guaranteed resolution 
of 5A to 3.5A. Lastly, the Director enclosed material for reapplication. 
In the denial of the reapplication, the Director discussed the intended 
use, the persons who would use the equipment, and the specifications. 

We conclude from the above discussion that the Director employed 
procedures within the letter of the law. Our inquiry, however, does 
not stop with this conclusion. Appellants further argue that, as a 
matter of law, the decision made by the Director is not supported by 
substantial evidence. 

The legal question on the merits of the Yale and Brown cases has 
two levels of inquiry. The initial inquiry is whether the facts set forth 
pertinent specifications and the ultimate inquiry is whether the im- 
ported equipment is scientifically equivalent to the domestic equip- 
ment. The facts in these cases are undisputed. It is the legal conclusion 
arising from the facts which is in dispute. Our review of this legal 
conclusion measures the Director’s decision against the standard 
set out in Varian Associates v. United States, 56 CCPA 54, C.A.D. 953 
(1969). This standard requires that the Director provide some scien- 
tific evidence as a basis for his decision. A conclusory statement, merely 
opinion, by the Florence Committee will not suffice.2? Without scien- 
tific evidence, an applicant does not have a meaningful opportunity 
for rebuttal. 

There is no statutory requirement for a formal hearing to obtain 
the educational exemption being considered here. The request is 
made by application which is considered by the Commerce Depart- 
ment. The agency is not required to compile a formal record. Acknowl- 
edging that expertise of a specific nature is lodged in the Commerce 
Department and that Congress, through the Importation Act of 1966, 
gave a measure of discretion to this agency to grant the educational 
exemption, we will not substitute our judgment for that of the agency 
on matters which involve expertise of a specific nature. We consider 
the appeal before us not as scientists, but as jurists, with the authority 
to review questions of law.”! 

Analyzing the decision in both the Yale and Brown cases, we note 
that the Director summarily adopted the recommendations given by 
the Florence Committee.” In both cases, the recommendation is but 


20 For example, the guaranteed resolution is 5A for the domestic equipment and 44 for the foreign equip- 
ment. There is admittedly a difference in these measurements. However, it is not clear from the decision why 
this difference is not sufficient to support the exemption. 

21 For example, whether a particular characteristic is a ‘pertinent specification” under 15 CFR 301.2(n) 
to be considered by the Commerce Department in determining the issue of “equivalent scientific value.’’ 

32 See notes 9 and 14, 
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a conclusion that the particular specifications in question are not 


pertinent and that the scientific equipment is scientifically equivalent 
for the intended purposes. To merely refer to the Florence Committee 
recommendations, as they exist in this case, is not enough. The 
recommendations themselves do not present any discussion of the 
evidence which supports the conclusory statements therein. 

In conclusion, we do not find, in either of the Director’s decisions, 
that he based his decisions upon the evidence in the record. For this 
reason, we rever'se. 
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CUSTOMS COURT 
Court No. 77—8—02004 
Port of New York 


{[Defendant’s motion to strike denied; plaintiffs’ action dismissed in part, but 
without prejudice.] 


(Dated June 15, 1978) 


Stewart & Ikenson (Frederick L. Ikenson of counsel) for the plaintiffs. 
Barbara Allen Babcock, Assistant Attorney General (Joseph I. Liebman and 
William L. Atkin, trial attorneys), for the defendant. 


Newman, Judge: This is an American manufacturers’ action 
brought pursuant to 28 U.S.C. § 1582(b) (1970), 28 U.S.C. § 2632(a) 
(Supp. V 1975) and 19 U.S.C. § 1516(c) (Supp. V 1975), involving the 
Antidumping Act of 1921, as amended (19 U.S.C. §§ 160, e¢ seq. 
(1970 and Supp. V 1975)) (Antidumping Act). 

Plaintiffs allegedly are domestic manufacturers and/or wholesalers 
of certain hand tools, viz., chisels, punches, hammers and sledges, 
vises, c-clamps and battery service tools. The party in interest, Great 
Neck Saw Manufacturing, Incorporated, is the consignee in New 
York Seaport Entry No. 77-471887, of July 20, 1977, who imported 
hand tools falling within the class or kind of merchandise involved in 
this action without assessment of antidumping duties, and who has 
been made a party pursuant to 19 U.S.C. § 1516(c).? 

Defendant has moved, ostensibly under rule 1.1(b), to strike por- 
tions of plaintiffs’ complaint (paragraphs 7, 9 through 11, and parts 
of the prayer for relief) on jurisdictional grounds, and to compel 
plaintiffs to file an amended complaint. 


. 


At the outset, it would be helpful to summarize briefly the juris- 
dictional bases for the instant action. 

28 U.S.C. § 1582(b) grants to the Customs Court exclusive juris- 
diction of civil actions brought by American manufacturers, producers 
or wholesalers pursuant to 19 U.S.C. § 1516. Additionally, 28 U.S.C. 
§ 2632(a) reads: 


(a) A party may contest * * * a decision of the Secretary 
of the Treasury made under section 516 of the Tariff Act of 1930, 
as amended, * * * by bringing a civil action in the Customs 
Court. A civil action shall be commenced by filing a summons 
in the form, manner, and style and with the content prescribed 
in rules adopted by the court. 


1 Under 19 U.S.C. § 1516(f) (Supp. V 1975), the consignee or his agent has the right to appear and be heard 
as a party in interest in an action brought by an American manufacturer pursuant to section 1516. In the 
present case, however, the party in interest, Great Neck Saw Manufacturing, Incorporated, did not file 
any papers in connection with the present motion. 
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Section 1516(c) ere, inter alia, that an American manufacturer, 
producer or wholesaler may contest the nonassessment of antidumping 
duties by the Secretary of the Treasury (Secretary). 
In Voss International Corp. v. United States, 78 Cust. Ct. 130, 131, 
1, C.D. 4698, 432 F. Supp. 205 (1977), Judge Maletz succinctly 
summarized the salient provisions of the Antidumping Act and the 
procedures applicable thereunder: 


The Antidumping Act provides in general that if a foreign 
exporter sells merchandise to the United States at a price less 
less than its ‘fair value,” i.e., the price charged by the exporter 
in his home market—with resultant injury to a U.S. industry—a 
special dumping duty will be assessed upon the imporation of 
the merchandise. If the exporter and importer are not related, 
this duty is measured by the difference between the higher 
“foreign market value’? and the lower price charged the U.S. 
importer. The question as to whether merchandise is being sold 
at less than fair value is determined by the Secretary of the 
Treasury. If the Secretary makes an affirmative finding in this 
regard, the question as to whether there is injury is determined 
by the United States Tariff Commission (now known as the 
United States International Trade Commission). If the Commis- 
sion makes a determination of injury, the Secretary makes and 
publishes a finding of dumping. See, e.g., 7. W. Myers & Co., 
Ine., et al. v. United States, 72 Cust. Ct. 219, 220, C.D. 4544, 
376 F. Supp. 860, 862 (1974). 


2. 


As mentioned in Voss International Corp., under the Antidumping 
Act, if the Secretary makes an affirmative finding with respect to sales 
at less than fair value (LTFV), the question as to whether there is 
injury will then be determined by the International Trade Commission 
(Commission). Here, the Commission’s notice of a negative injury 
determination, dated December 2, 1975 and published in the Federal 
Register (40 FR 57517 (1975)), discloses the background of this 
litigation, so far as pertinent to the present motion: 


On September 2, 1975, the United States International Trade 
Commission received advice from the Department of the Treasury 
that certain nonpowered hand tools from Japan, that is, chisels, 
punches, hammers and sledges (with or without handles), vices, 

c-clamps, and battery service tools, other than hammers from 
Imoto Hamono Co., Ltd., and Ky oto Tool Co., Ltd., sledges from 
Hirota Tekko K. K., and battery service tools from Tashiro 
Seisakusho and Japan Export Brush Co., Ltd., are being, or are 
likely to be, sold in the United States at less than fair value within 
the meaning of the Antidumping Act, 1921, as amended (19 
U.S.C, 160(a)). Accordingly, on September 10, 1975, the Com- 
mission instituted investigation No. AA1921- 149 under section 
201 (a) of said act to determine whether an industry in the United 





CUSTOMS COURT 67 


States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such nonpowered 
hand tools into the United States. Subsequently, on October 15, 
1975, the Department of the Treasury amended its determination 
so that the only battery service tools covered thereby are battery 
terminal lifters. The Commission, therefore, on October 23, 1975, 
amended the scope of its investigation to make it correspond with 
the advice received. 


* * * * * * * 


The United States International Trade Commission has unan- 
ismously determined that an industry in the United States is not 
being injured or is not likely to be injured, or is not prevented 
from being established, by reason of the importation of chisels, 
punches, hammers and sledges (with or without handles), vises, 
c-clamps, and battery terminal lifters from Japan that are being, 
or are likely to be, sold at less than fair value within the meaning 
of the Antidumping Act, 1921, as amended. 


The Secretary’s amended LTFV determination of October 15, 1975 
(40 FR 49111 (1975)) effectively terminated the antidumping pro- 
ceeding respecting the battery service tools, other than battery term- 
inal lifters. Therefore, unlike the other merchandise which is also the 
subject of this civil action, there was no negative injury determination 
made by the Commission relating to the battery service tools, other 
than battery terminal lifters. 


3. 


After filing a petition with the Secretary and complying with the 
other conditions precedent to the initiation of litigation in the Cus- 
toms Court prescribed by 19 U.S.C. § 1516 (a) and (c),? plaintiffs 
commenced this action on August 22, 1977 challenging the Commis- 
sion’s negative injury determination (40 FR 57517 (1975)) (here- 
after “first issue’’), and the action allegedly taken by the Commission, 
Commission staff, and the Secretary respecting certain battery serv- 
ice tools, other than battery terminal lifters. These tools were originally 
encompassed in the Secretary’s LTFV investigation and affirmative 
determination (40 FR 41155 (1975)), but were subsequently excluded 
from the antidumping proceeding (40 FR 49111 (1975)) (hereafter 
“second issue’). Specifically, plaintiffs’ summons sets forth the fol- 
lowing claims: 


2 No question has been raised concerning plaintiffs’ compliance with the procedural requirements of 
19 U.S.C. § 1516 (a) and (c). 

3 The term “‘battery service tools’, as used initially by the Secretary and the Commission, included 
battery terminal lifters, battery post and terminal cleaning brushes, battery terminal spreaders, angle-nose 
pliers, booster cables and battery service kits (terminal puller, cleaning brush and two terminals). 40 FR 
24218, 41155 and 42607. However, the Secretary amended his affirmative LT FV determination to exclude all 
battery service tools except battery terminal lifters (40 FR 49111); and subsequently the Commission 
amended the scope of its injury investigation in conformity with the Secretary’s amended LTFV deter- 
mination, excluding the battery service tools, other than battery terminal lifters (40 F R 50320). 
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The Secretary of the Treasury erred, as a matter of law, by 
amending his less than fair value determination in the case of 
certain nonpowered hand tools from Japan so as to exclude from 
the term ‘battery service tools’ all tools other than battery 
terminal lifters. The International Trade Commission erred, as 
a matter of law, by eliminating from the class or kind of mer- 
chandise under investigation in the subject Antidumping Act 
case all battery service tools other than battery terminal lifters, 
and by concluding that an American industry was not being or 
likely to be injured or prevented from being established by 
reason of imported chisels, punches, hammers and sledges (with or 
without handles), vises, c-clamps, and battery service tools from 
Japan, sold at less than fair value. The Secretary of the Treasury 
should have found, as a matter of law, that an American industry 
was being or likely to be injured or prevented from being estab- 
lished by reason of the aforedescribed imported merchandise from 
Japan, sold at less than fair value; he should have published a 
finding of dumping with respect to the aforedescribed imported 
merchandise from Japan; the subject entry should have been 
appraised in accordance with the Antidumping Act of 1921, and 
therefore, the foreign market (or constructed) value and the 
purchase (or exporter’s sales) price should have been ascertained, 
and, further, to the extent that the foreign market (or con- 
structed) value exceeded the purchase (or exporter’s sales) price, 
antidumping duties should have been assessed. 

On September 27, 1977, plaintiffs filed their complaint alleging the 

following in paragraphs 7 and 9 through 11: 

7. Between the date of the aforedescribed Determination of 
Sales at Less Than Fair Value and the Commission hearing, the 
Commission staff asked the Treasury Department to amend its 
Determination of Sales at Less Than Fair Value by eliminating 
from the scope thereof all battery service tools other than battery 
terminal lifters. The Treasury Department accommodated the 
Commission staff and on October 21, 1975, the Assistant Secre- 
tary of the Treasury published in the Federal Register an Amend- 
ment of Determination of Sales at Less Than Fair Value consistent 
with the Commission staff request (40 Fed. Reg. 49111). The 
Commission, on October 23, 1975, the second day of the hearing, 
amended the scope of its investigation to make it correspond with 
the new advice received from the Treasury Department, and on 
October 29, 1975, published in the Federal Register notice of the 
amendment of investigation (40 Fed. Reg. 50320). 

* * * * * *« * 

9. The Commission staff, in requesting the Treasury Depart- 
ment to modify its Determination of Sales at Less Than Fair 
Value, acted arbitrarily and in excess of its authority. ; 

10. The Treasury Department, in modifying its Determination 
of Sales at Less Than Fair Value, acted arbitrarily and in excess 
of its authority. 

11. The Commission, in eliminating battery service tools other 
than battery terminal lifters from the scope of its investigation 
and determination, acted arbitrarily and in excess of its authority. 
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In their prayer for relief, plaintiffs seek: 


* * * that this Honorable Court (1) determine that the negative 
injury decision of the International Trade Commission in the 
case of chisels, punches, hammers and sledges, vises, c-clamps, 
and battery terminal lifters from Japan, reported at 40 Fed. 
Reg. 57517 (1975), was erroneous, as a matter of law, and that, 
as a matter of law, an American industry was being or was likely 
to be injured or prevented from being established by reason of 
imports of chisels, punches, hammers and sledges, vises, c-clamps, 
and battery service tools from Japan sold at less than fair value; 
(2) direct the Secretary of the Treasury to publish a finding of 
dumping in the matter of chisels, punches, hammers and sledges, 
vises, c-clamps, and battery service tools from Japan, forthwith: 
(3) direct the Regional Commissioner at New York (a) to as- 
certain the foreign market (or constructed) value and the pur- 
chase (or exporter’s sales) price of any chisels, punches, hammers 
and sledges, vises, c-clamps, and battery service tools from Japan 
covered by New York Seaport Consumption Entry No. 77- 
471887 of July 20, 1977, and (b) if and to the extent that the 
foreign market (or constructed) value exceeds the purchase (or 
exporter’s sales) price, to assess antidumping duties; and (4) 
provide any other relief which this Honorable Court deems just 
and proper. 


4: 
As indicated at the outset, this case is presently before the court 


on defendant’s motion to strike portions of the complaint. Specifi- 
cally, defendant’s motion is directed to paragraphs 7, 9 through 11 
and the references in the prayer for relief to battery service tools 
other than battery terminal lifters. The predicate of defendant’s 
motion is that the court lacks jurisdiction over the second issue raised 
by the complaint involving the battery service tools other than battery 
terminal lifters. 

Defendant contends that the Secretary’s amendment of his LTFV 
determination on October 15, 1975 (40 FR 49111) was a negative 
LTFV determination respecting battery service tools, other than 
battery terminal lifters, which was reviewable solely under 19 U.S.C. 
§ 1516(d). Continuing, defendant argues that although “[slection 
516(c) establishes a cause of action pursuant to which an American 
manufacturer may contest, inter alia, a negative International Trade 
Commission determination as to injury under the Antidumping Act, 
* * * in this case, the International Trade Commission did not reach 
a negative injury determination as to battery service tools other than 
battery terminal lifters because the final LTFV determination made 
by the Secretary of the Treasury, pursuant to 19 U.S.C. § 160, did 
not include battery service tools other than battery terminal lifters.” 

Plaintiffs insist that defendant’s motion to strike should be denied 
as procedurally incorrect, since the jurisdictional question relating to 
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the second issue in plaintiffs’ complaint should have been raised by a 
motion to dismiss. Respecting the merits of the jurisdictional question 
raised by defendant’s motion, plaintiffs urge that “if it is determined 
that the Customs Court has jurisdiction to review negative injury deter- 
minations under the language of section 516(c), the Court also must 
have jurisdiction to review the kind of alleged wrongdoing by Treasury, 
the International Trade Commission, and the Commission staff pre- 
sented as the second issue herein” (plaintiffs’ emphasis). Further, 
plaintiffs advance the argument that Congress did not intend a con- 
struction of the statute ‘requiring plaintiffs to fractionate its litigative 
efforts—by first contesting the truncation issue in a section 516(d) 
proceeding, and then contesting the negative injury determination in 
a section 516(c) proceeding * * *”, 


5. 


As previously noted, defendant suggests that its motion to strike 
is authorized by rule 1.1(b), which so far as pertinent reads: ‘“* * * 
Where, in any proceeding or in any instance, there is no applicable 
rule of procedure, the judge or judges, before whom the action is 
pending, may prescribe the same’’. 

I agree with plaintiffs’ contention that defendant’s motion to strike 
is procedurally inappropriate. Under rule 4.7(b)(2), defendant is 


provided with the defense of lack of jurisdiction of the subject matter. 
Inasmuch as defendant’s motion contests the jurisdiction of the court 
to adjudicate the second issue in plaintiffs’ complaint, defendant’s 
motion is essentially one for dismissal of the action in part for lack 
of subject matter jurisdiction pursuant to rule 4.7(b) (2), and I shall so 
treat it.* Cf. SCM Corporation v. United States (Brother International 
Corporation Party-in-Interest), 80 Cust. Ct.—, C.R.D. 78-2 (1978). 


6. 


The court’s jurisdiction under 19 U.S.C. §1516(c) to review the 
Commission’s negative injury determination (40 FR 57517 (1975)) 
is not in dispute. In view of Chief Judge Re’s recent exhaustive and 
well-reasoned opinion in SCM, discussed infra, there can be no 
doubt that the Customs Court, rather than the District Court, has 
exclusive jurisdiction to review a negative injury determination by 
the Commission under the Antidumping Act. Hence, the sole matter 
for decision is whether the second issue in plaintiffs’ complaint is 
properly within the purview of subsection (c). In resolving this issue, 
it is appropriate to first examine the language of the pertinent statu- 


4 Cf. Fed. R. Civ. P. 12(h) (3), applicable to the district courts, which provides: ‘‘(3) Whenever it appears 
by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court 
shall dismiss the action.” 
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tory provisions. Thus, 19 U.S.C. §1516 (a), (c) and (d), so far as 
pertinent, read: 


(a) * * * The Secretary shail, upon written ee st by an Ameri- 
can manufacturer, producer, or wholesaler, furnish * * * the 
special duty described in sect ion 161 of this title (hereinafter 
in this section referred to as “antidumping duties’’), if any, im- 
posed upon designated imported merchandise of a class or kind 
manufactured, produced, or sold at wholesale by him. If such 
manufacturer, producer, or wholesaler believes * * * antidumping 
duties should be assessed, he may file a petition with the Sec- 
retary setting forth (1) a description of the merchandise, (2) 
the appraised value, the classification, or the rate orrates of duty that 
he believes proper ‘and (3) the reasons for his belief including, in 
appropriate instances, the reasons for his belief that * * * anti- 
dumping duties should be assessed. 

* * a * * * * 


(c) * * * If the Secretary decides that * * * antidumping duties 
should not be assessed, he shall so safer the petitioner. If dis- 
satisfied with the decision of the Secretary, the petitioner may file 
with the Sec retary, not later than thirty day s aft er the date of the 
decision, notice that he desires to contest * * * the failure to as- 
sess * * * antidumping duties upon, the merchandise. Upon re- 
ceipt of notice from the petitioner, the Secretary shall cause pub- 
lication to be made of his decision * * * that * * * antidumping 
duties should not be assessed and of the ce desire to 
contest, and shall thereafter furnish the petitioner with such 
information as to the entries and consignees of such merchan- 
dise, entered after the publication of the decision of the Secretary 
at such ports of entry designated by the petitioner in his notice 
of desire to contest, as will enable the petitioner to contest the * * * 
failure to assess * * * antidumping duties upon, such merchandise 
in the liquidation of one such entry at such port. The Secretary 
shall direct the appropriate Customs officer at such ports to notify 
the petitioner by mail immediately when the first of such entries 
is liquidated. 

(d) * * * Within 30 days after a determination by the Secre- 
tary— 

(1) under section 160 of this title, that a class or kind of 
foreign merchandise is not being, nor likely to be, sold in the 
United States at less that its fair value, * * * 

* * * * * * * 


an American manufacturer, producer, or wholesaler of merchan- 
dise of the same class or kind as that described in such deter- 
mination may file with the Secretary a written notice of a desire 
to contest such determination. Upon receipt of such notice the 
Secretary shall cause publication to be made thereof and of such 
manufacturer’s, producer’s, or wholesaler’s desire to contest the 
determination. Within 30 days after such publication, such 
manufacturer, producer, or wholesaler may commence an ac- 
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tion in the United States Customs Court contesting such 
determination. 

It is apparent from the foregoing statutory scheme that while an 
American manufacturer is limited by subsection (d)(1) to contesting 
a negative LTFV determination, under subsection (c) the manu- 
facturer may contest the nonassessment of antidumping duties with- 
out limitation as to the basis for such nonassessment. Consequently, 
even assuming arguendo that the Secretary’s amended LTFV deter- 
mination was contestable by plaintiffs under subsection (d)(1) as a 
negative LTFV determination, I see nothing in the obviously broad 
scope of subsection (c) that precludes plaintiffs from contesting under 
that provision the Secretary’s exclusion of battery service tools 
(other than battery terminal lifters) from the antidumping investiga- 
tion, as well as the Commission’s negative injury determination re- 
ported at 40 FR 57517 (1975). 

In SCM the Court addressed the issue of whether the plaintiff, 
an American manufacturer, could contest a negative injury deter- 
mination by the Commission pursuant to 19 U.S.C. § 1516(c). In 
seeking to have the action dismissed for lack of jurisdiction, plaintiff 
in the SCM case pointed out that there is no specific statutory pro- 
vision that expressly grants jurisdiction to the Customs Court to 
review a negative injury determination by the Commission in an 
American manufacturer’s action, and contended that the language in 
subsection (c) ‘failure to assess * * * antidumping duties” provides 
for contesting only the Secretary’s failure to assess antidumping 
duties. The thrust of the Government’s position was that the “failure 
to assess”? language in section 1516(c) includes all preliminary deter- 
minations which enter into the Secretary’s failure to assess anti- 
dumping duties, including the Commission’s negative injury 
determination. 

In sustaining the Government’s position, Chief Judge Re stated 
as the linchpin of his decision: 


The language of section 516(c) that permits an American 
manufacturer to contest ‘the failure to assess * * * antidumping 


9) 


duties” contains no limitations, and is sufficient to include a chal- 
lenge to the preliminary determinations that go into a decision to 
assess, or not to assess, dumping duties. * * * [Emphasis added]. 
Plainly, a decision of the Secretary respecting sales at LTFV is 
just as much a “preliminary determination that goes into a decision 
to assess, or not to assess, dumping duties’’, as is the Commission’s 
injury determination. In consonance with Chief Judge Re’s rationale 
in SCM “that section 516(c) be interpreted to afford review of all 
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issues in antidumping cases” (emphasis added), I must concur with 
plaintiff’s contention here that ‘if it is determined [in SCM] that the 
Customs Court has jurisdiction to review negative injury determina- 
tions under the language of section 516(c), the Court also must have 
jurisdiction to review the kind of alleged wrongdoing by Treasury, 
the International Trade Commission, and the Commission staff 
presented as the second issue herein”’ 


7. 


Lastly, we consider this action insofar as plaintiffs seek an injury 
determination respecting the battery service tools. As may be noted 
supra, the Commission’s injury decision reported at 40 FR 57517 
(1975) covered chisels, punches, hammers and sledges, vises, c-clamps, 
and battery terminal lifters from Japan, while plaintiff’s prayer for 
relief includes “‘battery service tools” 

As mentioned above, when the Secretary amended his LTFV 
determination on October 15, 1975 to exclude battery service tools 
(other than battery terminal lifters), the antidumping investigation 
respecting such battery service tools was terminated. Accordingly, 
as stressed by defendant, there has been no injury determination 
made by the Commission respecting battery service tools other than 
the battery terminal lifters. Fundamentally, an affirmative deter- 
mination of injury as well as sales at LTFV is a condition precedent 
to a finding of “dumping”. SCM Corporation v. United States, supra; 
Voss International Corp. v. United States, supra. Absent an injury 
determination by the Commission respecting battery service tools 
(other than battery terminal lifters), the issue of injury insofar as 
that merchandise is concerned is not ripe for judicial review. Con- 
sequently, plaintiffs’ action is dismissed, but without prejudice to 
renewal insofar as it presently seeks a judicial determination of 
injury respecting battery service tools not encompassed by the 
Commission’s negative determination of December 2, 1975 (40 FR 
57517). 

In view of the foregoing observations, it is hereby OrpDERED, 
ApsupGEpD AND DEcREED: 

1. Defendant’s motion to strike is denied. 

2. Plaintiffs’ action is dismissed, but without prejudice to renewal 
insofar as it presently seeks a judicial review of injury respecting 
battery service tools not encompassed by the Ss egaatapgie negative 
determination of December 2, 1975 (40 FR 57517 

3. Defendant shall serve wil file its answer to os complaint herein 
within fifteen (15) days of the service of this order. 
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(C.D. 4752) 
Jack Bryan, Inc. v. UniTED StraTEs 
Beaded parts of women’s wearing apparel 


Certain beaded parts of women’s wearing apparel claimed to 
be subject to appraisement on the basis of export value at the 
invoiced unit values, net packed, held appraised value, on the basis 
of constructed value, must stand. 


Appraisement which admittedly did not take into consideration 
the statutory elements set forth in section 402(d), Tariff Act of 
1930, as amended by the Customs Simplification Act of 1956, T.D. 
54165, is erroneous. Greb Industries, Ltd. v. United States, 64 Cust. 
Ct. 608, R.D. 11691, 308 F. Supp. 88 (1970); Ellis Silver Co., Inc. 
v. United States, 63 Cust. Ct. 647, R.D. 11688, 308 F. —. 704. 
(1969), aff'd, 67 Cust. Ct. 564, A.R.D. 293 (1971), aff'd, 60 CCPA 
143, C.A.D. 1100, 477 F. 2d 946 (1973). 


Where the record establishes it to be a common practice to sell 
to a selected purchaser, such sales are in the ordinary course of 
trade. Aceto Chemical Co., Inc. v. United States, 51 CCPA 121, 
C.A.D. 846 (1964). 


Sales made to a selected purchaser may be considered to be 
“freely offered” under the provisions of section 402(f)(1)(B). 
D. H. Baldwin Co. et al. v. United States, 65 CCPA —, C.A.D. 1208 
(1978). 


Sales made by plaintiff in the United States which were shipped 
directly from Hong Kong to Mexico and Canada may not be 
utilized to establish prices ‘fairly reflect the market value” since 
such sales to third countries constitute an irrelevant market. 
J. L. Wood v. United States, 62 CCPA 25, C.A.D. 1139, 505 F. 2d 
1400 (1974). 


Court No. 76-2-00498 
Port of Los Angeles 
[Judgment for defendant.] 
(Decided June 15, 1978) 


Glad, Tuttle & White (Edward N. Glad of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Velta A. Melnbrencis, 
trial attorney), for the defendant. 


Forp, Judge: This action contests the basis of appraisement and 
appraised value of certain beaded parts of women’s wearing apparel 
invoiced as style Nos. 750, 1024, 8042X, 8062, 8065, 8067, 8081, 
9003 and 9502. Appraisement was made on the basis of constructed 
value as defined in section 402(d), Tariff Act of 1930, as amended by 
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the Customs Simplification Act of 1956, T.D. 54165. The value found 
by customs for the merchandise was the invoice unit values, plus 
64.89 percent, net packed. 

It is the position of plaintiff that the merchandise is subject to 
appraisement on the basis of export value as defined in section 402(b), 
Tariff Act of 1930, as amended, supra, and the proper dutiable value 
is the invoiced unit values, net packed. The statutory provisions of 
section 402, Tariff Act of 1930, as amended, supra, covering the 
merchandise involved provide as follows: 


(b) Export Vatur.—For the purposes of this section, the 
export value of imported merchandise shall be the price, at the 
time of exportation to the United States of the merchandise under- 
going appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal 
markets of the country of exportation, in the usual wholesale 
quantities and in the ordinary course of trade, for exportation 
to the United States, plus, when not included in such price, the 
cost of all containers and coverings of whatever nature and all 
other expenses incidental to placing the merchandise in condi- 
tion, packed ready for shipment to the United States. 


(d) Constructep VaLtur.—For the purposes of this section, 
the constructed value of imported merchandise shall be the sum 
of— 

(1) the cost of materials (exclusive of any internal tax 
applicable in the country of exportation directly to such 
materials or their disposition, but remitted or refunded upon 
the exportation of the article in the production of which 
such materials are used) and of fabrication or other process- 
ing of any kind employed in producing such or similar 
merchandise, at a time preceding the date of exportation of 
the merchandise undergoing appraisement which would 
ordinarily permit the production of that particular mer- 
chandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to 
that usually reflected in sales of merchandise of the same 
general class or kind as the merchandise undergoing appraise- 
ment which are made by producers in the country of exporta- 
tion, in the usual wholesale quantities and in the ordinary 
course of trade, for shipment to the United States; and 

(3) the cost of all containers and coverings of whatever 
nature, and all other expenses incidental to placing the 
merchandise undergoing appraisement in condition, packed 
ready for shipment to the United States. 

* * * * * * 


(f) Derrnrrrons.—For the purposes of this section— 
(1) The term “freely sold or, in the absence of sales, offered 
for sale’ means sold or, in the absence of sales, offered— 
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(A) to all purchasers at wholesale, or 

(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which fairly 
reflects the market value of the merchandise, 


without restrictions as to the disposition or use of the 
merchandise by the purchaser, except restrictions as to such 
disposition or use which (i) are imposed or required by law, 
(ii) limit the price at which or the territory in which the 
merchandise may be resold, or (ii) do not substantially 
affect the value of the merchandise to usual purchasers at 
wholesale. 

(2) The term “ordinary course of trade’ means the 
conditions and practices which, for a reasonable time prior 
to the exportation of the merchandise undergoing appraise- 
ment, have been normal in the trade under consideration 
with ‘respect to merchandise of the same class or kind as 
the merchandise undergoing appraisement. 

* * * * * * 


(4) The term “such or similar merchandise’ means 
merchandise in the first of the following categories in 
respect of which export value, United States value, or 
constructed value, as the case may be, can be satisfactorily 
determined: 

(A) The merchandise undergoing appraisement and 
other merchandise which is identical in physical 


characteristics with, and was produced in the same 
country by the same person as, the merchandise under- 
going appraisement. 

(B) Merchandise which is identical in physical 
characteristics with, and was produced by another 
person in the same country as, the merchandise under- 
going appraisement. 

(C) Merchandise (i) produced in the same country 
and by the same person as the merchandise undergoing 
appraisement, (ii) like the merchandise undergoing 
appraisement in component material or materials 
and in the purposes for which used, and (iii) approxi- 
mately equal in commercial value to the merchandise 
undergoing appraisement. 

(D) Merchandise which satisfied all the requirements 
of subdivision (C) except that it was produced by 
another person. 


The only witness whose testimony was adduced at the trial was 
Jack Bryan who testified on behalf of the importer. Mr. Bryan is also 
the owner of the manufacturer, Hung Crafts Company of Hong Kong. 
In addition, there was received in evidence on behalf of plaintiff nine 
exhibits and defendant introduced three exhibits. The official papers 
were also received as an exhibit, without being marked. 

The action of Customs in appraising the involved merchandise on 
the basis of constructed value at the invoiced unit values, plus 64.89 
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percent, net packed, is presumed to be correct. 28 U.S.C. 2635(a). 
The burden placed upon plaintiff in challenging this presumption is 
twofold. Plaintiff must establish by competent evidence that the 
appraisement is erroneous and affirmatively establish the correct 
basis and value. 

Plaintiff may meet this dual burden by establishing all the elements 
of export value and the proper dutiable values. This, in effect, would 
overcome the presumption attaching to the appraisement on the basis 
of constructed value in view of the statutory preference of export value 
over constructed value as set forth in section 402(a) (1) (3) of the Tariff 
Act of 1930, as amended, supra. Majestic Electronics, Ine. v. United 
States, 63 Cust. Ct. 628, R.D. 11686 (1969). 

Alternatively, plaintiff may establish the appraisement to be 
erroneous and then go forward and establish the correct basis and 
dutiable value. Plaintiff has chosen this method by the introduction, 
as plaintiff’s exhibit 1, of interrogatories issued pursuant to rule 6.3 
of the rules of this court, in an effort to establish how Customs ar- 
rived at its appraisement. 

The following questions and answers are contained in exhibit 1: 

1. Q. In arriving at a constructed value as defined in section 
402(d) of the Tariff Act of 1930 as amended, please say what 
amount was considered for the cost of the materials—A. An 
individual amount for costs of materials was not determined in 
making this appraisement. 

2. Q. In arriving at the constructed value as so defined, please 
state what amount was considered to be the cost of the fabrica- 
tion.—A. An individual amount for fabrication was not deter- 
mined in making this appraisement. 

3. Q. In arriving at the constructed value as so defined, please 
state what amount was used for general expenses.—A. An indi- 
vidual amount for general expenses was not determined in making 
this appraisement. 

4. Q. In arriving at the constructed value as so defined, please 
state what amount was used for profit —A. An individual amount 
for profit was not determined in making this appraisement. 
However, the constructed values do include an 18 percent figure 
for profit. 

5. Q. In arriving at the constructed value as so defined, please 
state what amount was used for packing.—A. An individual 
amount for packing was not determined in making this appraise- 
ment. 

6. Q. Please state whether, in determining the constructed 
value herein, any amount was included to cover any alleged 
assists given to the manufacturer by the importer.—A. Yes. 

7. Q. If the previous question is answered in the affirmative, 
please state what you contend was the nature of the assists.—A. 
Design and pattern costs. 
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8. Q. If question 6 is answered in the affirmative, please state 
what amount was included in the constructed value as the value 
of the alleged assists.—A. An individual amount for assists was 
not determined in making this appraisement. 

While the appraising officer may use ‘all reasonable ways and 
means” or ‘‘best evidence available’ in ascertaining the value, as 
prescribed by section 500 of the Tariff Act of 1930, as amended by 
the Customs Courts Act of 1970, and section 402(¢), Tariff Act of 

930, as amended by the Customs Simplification Act of 1956, supra, 
he may not use a method which contravenes the statutory require- 
ments prescribed by section 402(d), swpra, under which appraisement 
was made. 

It is evident from exhibit 1 that Customs has disregarded the 
statutory elements set forth in section 402(d) and therefore the 
appraisement is erroneous. Greb Industries, Ltd. v. United States, 64 
Cust. Ct. 608, R.D. 11691, 308; F. Supp. 88 (1970); Ellis Silver Co., 
Inc. v. United States, 63 Cust. Ct. 647, R.D. 11688, 308 F. Supp. 
704 (1969), aff’d, 67 Cust. Ct. 564, A.R.D. 293 (1971), aff'd, 60 
CCPA 143, C.A.D. 1100 (1973). 

Mr. Bryan testified the beaders in Hong Kong sold to one selected 
purchaser, since each purchaser did not desire his designs sel!d to 
others in the trade. This, according to the witness, was common 
practice. Based upon this testimony and the reason for selling to a 
selected purchaser, the court considers the practice to be in the ordi- 
nary course of trade and plaintiff to be a selected purchaser. Aceto 
Chemical Co., Inc. v. United States, 51 CCPA 121, C.A.D. 846 (1964). 

Defendant contends the record is silent on the statutory language of 
section 402(f)(1), supra, relating to offers for sale. While this is true, 
the testimony of Mr. Bryan relative to the practice of beaders restrict- 
ing sales of particular designs to a selected purchaser eliminates the 
necessity for such evidence. In any event, sales to one or more selected 
purchasers may be considered to be freely offered under the provisions 
of section 402(f)(1)(B). See also D. H. Baldwin Co. et al. v. United 
States, 65 CCPA—, C.A.D. 1208 (1978). 

Plaintiff must, however, establish prices which fairly reflect market 
value. In an effort to do so, plaintiff introduced in evidence plaintiff’s 
exhibits 7 and 8 which represent sales to a Canadian purchaser and 
a Mexican purchaser. The sales, according to witness Bryan, were 
made by him in the United States but were shipped to the respective 
purchasers from Hong Kong although the Canadian sale appears to 
have been sent to the United States and transferred to Canada. In any 
event, during the time period involved herein, only a few of the nine 
styles before the court were sold to third countries. 
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Defendant contends, based upon the decision in J. L. Wood v. 
United States, 62 CCPA 25, C.A.D. 1139, 505 F.2d 1400 (1974), 
that only sales to the United States are to be considered when deter- 
mining “market value,” under section 402(f)(1)(B). Hence sales to 
Canada or Mexico involve an irrelevant market. The court in Wood 
(p. 32) made the following comment: 


Also, it was pointed out in the hearings, that the definition of 
“freely sold or offered for sale” in subsection 402(f)(1) would 
permit use of sales to exclusive agents.’? Although the term 

“market value” in subdivision 402(f)(1)(B) was not defined in the 
Act, it obviously must relate to the relevant market. In the case 
of export value, this would be the export market in the exporting 
country to the United States and not the foreign domestic market, 
since use of the latter would result in a determination of foreign 
value which was deleted by the Act.” 

From the foregoing, we conclude that Congress clearly in- 
tended that export value be determined by considering only the 
exporting country’s market for exportation to the United States ” 
and that sales at wholesale to exclusive or selected agents be 
used in determining export value if the prices fairly reflect the 
market value.” United States v. Acme Steel Co., 51 CCPA 81, 
C.A.D. 841 (1964) is hereby overruled to the extent that it 
approved consideration of sales in the domestic market of the 
exporting country in the determination of export value. * * * 
10 House Hearings 29; 1955 Senate Hearings 18. 

11 House Hearings 120; 1955 Senate Hearings 148. 

There was a proposal that export value be determined upon 
exports to all countries, not just the United States, but this 
was rejected. House Hearings 57; 1955 Senate Hearings 62 , 64-65. 
13 Subdivision 402(f)(1)(B) requires that the price to one or more 
selected purchasers be one which “fairly reflects the market 
value,” not that the price reflect a fair market value. The prices 
to the selected purchasers are, therefore, to be measured against 
the market value and not some other standard such as costs of 
production. 


Accordingly, I am constrained to hold, based upon the record, 
that export value as contended by plaintiff does not exist under the 
law based upon the restrictions for determining whether a “price 
fairly reflects the market value,” in the Wood and Baldwin decisions. 
While the appraisement was not made in accordance with the statu- 
tory provisions, plaintiff has failed to establish a correct dutiable 
value. The value found by Customs must, therefore, stand. 

Judgment will be entered accordingly. 
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International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY, June 29, 1978. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the informa- 
tion of Customs Officers and others concerned. 


R. E. CHasen, 
Commissioner of Customs, 


In the Matter of: 


CERTAIN MULTICELLULAR Investigation No. 337-TA-54 


PLASTIC FILM 


Notice of Investigation 


Notice is hereby given that a Complaint was filed with the United 
States International Trade Commission on May 12, 1978, under 
section 337 of the Tariff Act of 1930, as amended (19 U.S.C. 1337) 
and under 19 U.S.C. 1337a (1940), on behalf of Sealed Air Corporation, 
19-01 State Highway 208, Fair Lawn, New Jersey 07410, alleging 
that unfair methods of competition and unfair acts exist in the importa- 
tion into the United States, or in the subsequent sale, of multicellular 
plastic film swimming pool covers, by reason of the alleged coverage 
of the multicellular plastic film by method claims 1 and 2 of US. 
Letters Patent 3,416,984 allegedly practiced in a foreign country, and 
unfair low pricing of swimming pool covers manufactured from the 
imported multicellular plastic film, and unfair competition by use of 
advertising. The complaint alleges such unfair methods of competition 
and unfair acts have the effect or tendency to destroy or substantially 
injure an industry, efficiently and economically operated, in the 
United States or to restrain or monopolize trade and commerce in the 
United States. Complainant requests permanent exclusion from entry 
into the United States of the articles in question. Complainant also 
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requests exclusion from entry into the United States, except under 
bond, of the articles in question during the investigation in this matter 
(a temporary exclusion order), and an expedited hearing on such 
temporary exclusion order. 

Having considered the complaint, the United States International 
Trade Commission on June 22, 1978, ORDERED: 

1. That, pursuant to subsection (b) of section 337 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1337), an investigation be insti- 
tuted to determine, under subsection (c) whether, on the basis of 
the allegations set forth in the complaint and the evidence adduced, 
there is a violation or reason to believe that there is a violation of 
subsection (a) of this section in the unauthorized importation of 
certain multicellular plastic film into the Uuited States, or in its 
subsequent sale, either in roll or in swimming pool cover form, by 
reason of the alleged coverage of imported multicellular plastic film 
during manufacturing in a foreign country by claims 1 and 2 of U.S. 
Letters Patent 3,416,984, the effect or tendency of which is to destroy 
or substantially injure an industry, efficiently and economically 
operated, in the United States. The alleged unfair low pricing of 
swimming pool covers manufactured from the imported multicellular 
plastic film, and the alleged unfair methods of competition by use of 
advertising have not been included in the scope of the investigation 
because of failure to conform these allegations in the complaint to the 
requirements of Commission rules (19 C.F.R. 210.20) 

2. That, for the purpose of this investigation so instituted, the 
following are hereby named as parties. 

a. The complainant is 
Sealed Air Corporation 
Park 80 Plaza East 
Saddle Brook, New Jersey 07662 
b. The respondents are the following companies alleged to be 
involved in the unauthorized importation of such articles into the 
United States, or in their sale, and are parties upon which the com- 
plaint and this notice are to be served: 
i. Polybubble, Inc. 
1181 Chess Drive #D 
Foster City, California 94404 
. Conform Plastics 
113 Muys Road 
Box 12357 
Penrose, Aukland, New Zealand 
Unipak (H.K.) Ltd. 
11f 59-61 Wong Chuk Hong Road 
Aberdeen, Hong Kong 
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. Tong Seae Co., Ltd. 
P.O. Box 53607 
Taipei, Taiwan, R.O.C. 
. Peter Darlington 
dba Solar Pool Covers 
15581 Product Lane (#15) 
Huntington Beach, California 92649 
c. Steven Morrison, U.S. International Trade Commission, 701 E 
Street, N.W., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation. 

3. That, for the purpose of the investigation so instituted, Judge 
Donald K. Duvall, U.S. International Trade Commission, 701 E 
Street, N.W., Washington, D.C. 20436, is hereby appointed as pre- 
siding officer. 

4. That for the purpose of the investigation so instituted, complain- 
ant’s request for an expedited hearing on temporary exclusion is 
denied at this time without prejudice to the right to renew the request 
before the presiding officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure, as amended (19 C.F.R. 210.21). Pursuant to sections 
201.16(d) and 210.21(a) of the Rules, such responses will be con- 
sidered by the Commission if received not later than 20 days after 
the date of service of the complaint. Extensions of time for submitting 
a response will not be granted unless good and sufficient cause therefor 
is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the 
complaint and of this notice, and will authorize the presiding officer 
and the Commission, without further notice to the respondent, to find 
the facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination, 
respectively, containing such findings. 

The complaint, with the exception of business confidential informa- 
tion, is available for inspection by interested persons at the Office 
of the Secretary, U.S. International Trade Commission, 701 E Street, 
N.W., Washington, D.C. 20436, and in the New York City office of the 
Commission, 6 World Trade Center. 

By Order of the Commission: 

KENNETH R. Mason, 
Secretary. 


Issued: June 26, 1978 
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In the Matter of: 


ca 9 aa . T 33 TA. 
JERTAIN FLEXIBLE FOAM( ‘vestigation No. 337-TA-47 


du 


SANDALS 
Commission Order and Memorandum 
Procedural Background 


On April 17, 1978, a joint motion for the termination of Graham- 
Brown Shoe Company of Dallas, Texas (Graham-Brown),' a party 
respondent to the subject investigation, was filed by the complainant, 
TIDDIES, Inc., and the Commission Investigative Attorney, and 
Graham-Brown. No responses to the motion are of record. The pre- 
siding officer, acting in conformity with sections 21051(a) and (c) 
and 210.53 of the Commission’s Rules of Practice and Procedure,” 
concluded that no violation of section 337 of the Tariff Act of 1930, 
as amended,* exists with respect to Graham-Brown and, by order of 
May 19, 1978, recommended that Graham-Brown be terminated as 
a party respondent. 


Determination and Order 


Having considered the motion to terminate and the brief filed in 
support thereof, THE COMMISSION DETERMINES that Graham- 
Brown is not currently in violation of section 337. 

Accordingly, THE COMMISSION grants motion No. 47-1 AND 
ORDERS that Graham-Brown be and hereby is terminated as a 
party respondent to the instant investigation. 


Opinion 


The joint motion of April 17, 1978, was accompanied by a brief 
filed on behalf of the complainant, the Commission’s Investigative 
Attorney, and Graham-Brown, which affirmed that Graham-Brown 
had not imported the complained-of merchandise and also contained 
assurances that Graham-Brown would not import such merchandise 
in the future. In view of these facts and because both the complainant 
and the Commission’s Investigative Attorney support the termina- 
tion of Graham-Brown as a party respondent, the Commission has 


1 Motion docket No. 47-1. 

219 C.F.R. 210.51(a) and (c) and 210.53. 

319 U.S.C. 1337. 

* Order Recommending Termination, filed May 19, 1978. 
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determined that Graham-Brown is not in violation of section 337 and 
has granted the joint motion. 
By order of the Commission: 


KENNETH R. Mason, 
Secretary. 


Issued: June 20, 1978 
[AA1921-183] 
SORBATES FROM JAPAN 
Notice of Investigation and Hearing 


Having received advice from the Department of the Treasury on 
June 13, 1978, that sorbates from Japan, with the exception of that 
merchandise produced by Chisso Corp., Daicel, Ltd., and Ueno Fine 
Chemical Industries, Ltd., are being, or are likely to be, sold at less 
than fair value, the United States International Trade Commission, 
on June 16, 1978, instituted investigation No. AA1921—183 under 
section 201(a) of the Antidumping Act, 1921, as amended (19 U.S.C. 
160(a)), to determine whether an industry in the United States is 
being or is likely to be injured, or is prevented from being established, 
by reason of the importation of such merchandise into the United 
States. For the purpose of its determination concerning sales at less 
than fair value, the Treasury Department defined “sorbates’” as 
sorbic acid and potassium sorbate, which are classified under item 
numbers 425.8720 and 426.8420, respectively, of the Tariff Schedules 
of the United States, Annotated. 

Hearing. A public hearing in connection with the investigation will 
be held in Washington, D.C. beginning at 10:00 a.m., e.d.t., on Tues- 
day, August 1, 1978. All persons shall have the right to appear by 
counsel or in person, to present evidence, and to be heard. Requests to 
appear at the public hearing, or to intervene under the provisions of 
section 201(d) of the Antidumping Act, 1921, shall be filed with the 
Secretary of the Commission, in writing, not later than noon, Thurs- 
day, July 27, 1978. 

By order of the Commission: 

KENNETH R. Mason, 


Secretary. 


Issued: June 20, 1978. 
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Reappraisement decision: 
Issues: 
Constructed value—Appraisement which admittedly did not take into 
consideration the statutory elements set forth in section 402(d), 
Tariff Act of 1930, as amended by the Customs Simplification Act 
of 1956, is erroneous. C.D. 4752 
Freely offered—Sales made to a selected purchaser may be considered 
to be ‘freely offered’? under the provisions of section 402(f)(1)(B), 
supra. C.D. 4752 
Market value—sales to third countries—Sales made by plaintiff in the 
United States which were shipped directly from Hong Kong to 
Mexico and Canada may not be utilized to establish prices “fairly 
reflect the market value” since such sales to third countries constitute 
an irrelevant market. C.D. 4752 
Selected purchaser—ordinary course of trade—Where the record 
establishes it to be a common practice to sell to a selected purchaser, 
such sales are in the ordinary course of trade. C.D. 4752 
Merchandise: Beaded parts of women’s wearing apparel, C.D. 4752 
Sales at less than fair value; Secretary of the Treasury’s decision, C.D. 4751 
Secretary of the Treasury’s decision; sales at less than fair value, C.D. 4751 
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